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PROPOSED DECISION

Administrative Law Judge Diane Schneider, State of California, Office of
Administrative Hearings, heard this matter on February 1 through 3, 2021, by

telephone and videoconference.

Lawrence Mercer, Deputy Attorney General, represented complainant William
Prasifka, Executive Director of the Medical Board of California, Department of

Consumer Affairs.

Michael Machat, Attorney at Law, represented respondent Ron Kennedy, M.D.,,

- who was present for the hearing.



The record closed and the matter was submitted for decision on February 3,

2021.

FACTUAL FINDINGS

1. Complainant Christine J. Lally1 brought the Accusation in her official
capacity as Interim Executive Director of the Medical Board of California, Department

of Consumer Affairs (Board).

2. On October 24, 1975, the Board issued Physician's and Surgeon'’s
Certificate No. C 36809 (Certificate) to respondent Ron Kennedy, M.D. The Certificate

will expire on July 31, 2021, unless renewed.
Summary of Case

3. T‘he Accusation allieges tha"c respondent committed unprofessional
conduct (gross negligence, re-pe-ated acts of negligence and incompetence) in
connection .with vaccine exemptions that he issued to three school-aged children in
2017. Complainant Eontends that the vaccine exemptions were im;properly issued
because the exemptions lacked a.n appropriate medical rationale; they were issued for
ali vaccines; and they were permanent. Respondent disputes the allegations. He asserts

that the vaccine exemptions he provided to Patients 1, 2 and 3,% were based upon

T William Prasifka is currently the Board's Executive Director.

2 The patients are referred to by numbers to protect their privacy.
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sound medical evidence and were appropriate. The evidence at hearing was

voluminous. The pertinent facts are summarized below.
Laws Relating to Vaccine Exemptions

4. Health and Safety Code section 120325 et seq. requires that children who
are enrolled in school or in childcare centers be immunized against specified diseases
unless a valid exemption applies. Health and Safety Code section 120325, subdivision
(a), requires immunization against 10 childhood diseases and any other disease
deemed appropriate by the California Department of Public Health, “taking into
consideration the recommendations of the Advisory Committee on Immunization
Practices of the United States Department of Health and Human Services, the‘ :

American Academy of Pediatrics, and the American Academy of Family Physicians.”

5. Health and Safety Code section 120325, subdivision (c), provides for
exemptions from immunizations for medical reasons. Effective January 1, 2016, the
Legislature amended Health and Safety Code section 120325 to eliminate personal
beliefs as a basis for exemption from required immunizations. In order to obtain an
- exemption from immunizations for medical reasons, the child’s parent must file a
written statement by a licensed physician with the child’s school or day care, to the
effect that “the physical condition of the child is such, or medical circumstancés
relating to the child are such, that immunization is not considered safé, indicating the
specific nature and probable duration of the medical conditi.on or circumstances,

including, but not limited to, family medical history, for which the physician and



surgeon does not recommend immunization.” (Health & Saf. Code, § 120370, subd.

(a).%)
Complainant’s Evidence

STANDARD OF CARE FOR ISSUING VACCINATION EXEMPTIONS

6. Complainant presented expert testimony from Dean Blumberg, M.D.,
regarding the standard of care for issuing vaccination exemptions. Dr. Blumberg
graduated from Chicago Medical School in 1984. He corﬁpleted an internship and
residency in pediatrics at Massachusetts General Hoépita[ and a fellowship in pediatric
infectious diseases at University of California, Los Angeles. He has been licensed to
practice medicine in California since 1987 and is board-certified in pediatrics and

pediatric infectious diseases.

7. Dr.Blumberg is the Chief of U.C. Davis ChAildren's Hospital, Division of
Pediatric Infectious Diseases, AI-Iergy & Immunology. He also holds a faculty
appointment there as an Associate Professor of Pediatrics. Dr. Blumberg has held a
variety of positions on committees relating to inféction control; he has provided
testimony to the California .Le‘gislature on matters relating to immunization

exemptions; and he has performed research on new and existing childhood vaccines.

8. Dr. Blumberg explained that vaccines are extensively tested and vetted to

make sure that they do not cause harm. Dr. Blumberg acknowledged that it is possible

3 Health and Safety Code'section 120370 was amended, effective January 1,
2020, to include additional requirements in connection with obtaining medical

exemptions from immunizations.



for a person to have a severe allergic reaction to a vaccine or suffer other injuries from
vaccinations. Dr. Blumberg noted, however, that negative effects following a

vaccination may be incidental to, and not caused by, the vaccine.

9. Dr. Blumberg's extensive experience in the field has familiarized him with
the standard of care applicable to issuing medical exemptions for vaccinations in
talifornia. The American Academy of Pediatrics (AAP) is a generally accepted authority
on pediatrics and childhood diseases. The AAP’s Redbook, issued every few yéars,. sets
standards for pediatricians. Dr. Blumberg has worked with the AAP in the area of

legislative advocacy; most of his work has been in the area of vaccine and vaccine

policy.

10.  Dr. Blumberg explained that physicians who issue immunization
exemptions in California must provide a written statement establishing: (1) the patient
has a physical or medical condition or medical circumstance such that the
immunization is not required; (2) which vaccines are exempted; (3) whether the
exemption is permanent or temporary; and if temporary, the expiration date of the

exemption.

11.  According to Dr. Blumberg, in determining whether to issue exémptions,
the standard of care for primary care providérs and specialists is to follow the
recommendations for pediatric vaccination practices and immunizations issued in the
AAP’s Red Book and by the Centers for Disease Control and Prevention (CDC),
Advisory Committee on Immunization Practices. Primary care physicians rely on the
recommendations of the CDC and AAP regarding pediatric vaccination practices. Dr.
Blumberg.explained that these recommendations are collectively referred to as the

guidelines. The guidelines are developed and regularly reviewed by the AAP’s



Committee on Infectious Diseases and the CDC's Advisory Committee on

Immunization Practices, and are based on statistics derived from data.

12.  Dr. Blumberg explained that the CDC and AAP recognize the existence of
contraindications or precautions that provide a rationale for a medical exemption from
certain immunizations. A contraindication, such as a serious allergic reaction, poses a‘ ,
serious risk to a child if he or she is immunized. According to these authorities,
medical exemptions for vaccines are appropriate where there is a contraindication for
the vaccine — that is, where the recipient’s condition or conditions increases the risk of
a serious adverse reaction from the vaccine. Because there is not one common“ :
ingredient in vaccinations, each vaccine must be analyzed on an individual basis to

determine if it poses a risk of a serious allergic reaction.

13.  Medical exemptions may also be appropriate whére a precaution exists,
such as where a child has a moderate or severe iliness that might increase the risk of
an adverse reaction of the vaccine or might inﬁpair the effectiveness of the vaccine. Dr.
Blumberg explained that when a precaution exists, the process of evaiuatiﬁg the risks
and benefits of vaccination is nuanced. If a precaution exists, it may be appropriate to

defer some or all vaccinations on a temporary basis until the iliness has resolved.
PATIENT 7

14.  Patient 1 came to the atfention of the Board in August 2017, following a
-complaint filed by Alanna Lee, R.N. Lee works as a school nurse in the Fremont Unified
School District. In her complaint, she expressed concerns that respondent was
providing vaccination exemptions on a standardized form that did not comport with

California law.



15.  Patient 1 was entering seventh grade, and she had previously been
exempted from vaccinations based on a personal belief exemption. Patient 1;5 parents
opposéd vaccines and on June 12, 2017, requested that Patient 1's primary care
physician at Kaiser Permanente (Kaiser), Fremont, provide a medical exemption from
vaccinations. Patient 1's primary care physician declined to provide such an exemption
because Patient 1 had no prior history of an allergic reaction to vaccines. Although
Patient 1 had apparently been diagnosed with Attention Deficit. Hyperactivity Disorder
(ADHD), this diagnosis did not provide a basis for an exemption. According to Patient
1's medical records at Kaiser, Patient 1's mother indicated that she would find

someone outside of Kaiser to provide a medical exemption letter.

16.  Patient 1's family consulted with respondent in order to obtain a medical
exemption. Respondent did not obtain medical records from Patient 1's primary care
provider. In respondent’s medical records for Patient 1 he wrote that Patient 1-“has
always enjoyed good health."- Respondent’s physical examination of Patient 1 indicated
that Patient 1's physical examination was normal with the exception of mild

-near-sightedness. Respondent documented in his medical record a long list of
disorders in Patient 1's family, including: obsessive compulsive disorder (mother),
attention deficit disorder (ADD) (father), ADHD (brother), orthorexia nervosa (sister),
and a variety of disorders in her extended family (fioromyalgia, depression, anxiety,
and autism). Respondent wrote that Patient 1's parents concluded that the "people in

their family suffer from vaccine injuries in that all of those people have been

vaccinated.”

17.  OnlJuly 17, 2017, respondent provided Patient 1 with a permanent
vaccine exemption from all vaccines. The "Medical Vaccination Exemption” form

provided to Patient 1 and signed by respondent stated that immunizations are



medically contraindicated due to a family history of a variety of conditions.
Respondent wrote that the “major” reasons for the exemption were "autoimmune,
respiratory and neuropsych illness in family.” The form listed 15 vaccines. Respondent

exempted Patient 1 from all of these vaccines.
PATIENTS 2 AND 3

18.  Patients 2 and 3 are siblings who came to the.attention of the Board after
Rashya Henderson, Supervising Special Investigator for the Board, received an email
on November 29, 2017, from Emely Hernandez, Immunization Coordinator for the‘
Sonoma County Department of Health Services. Hernandez wrote that the father and
grandparents of Patients 2 and 3 complained to Hernandez about respondent.
Respondent had issued vaccine exembtions for Patients 2 and 3; they questioned
whether the exemptions were appropriate and legal. At the time respondent provided
the vaccine exemptions Patient 2 was about three years old and Patient 3 was about

one year old.

19.  Henderson embarked on investigating the complaint. On January 24,
2018, she asked reépondent to provide medical records for Patients 2 and 3. He did
ﬁot comply..She made further attempts to obtain the medical records from respondent
on numerous occasiohs, which were unsuccessful. Ultimately, respondent produced |
the do'éuments on June 24, 2019, after Henderson obtained a court order that required

him to produce the medical records of Patients 2 and 3.

20.  The vaccine exemptions were issued by respondent on September 26,
2017, during a consultation with the patients’ mother, without the consent of their

father. The parents of Patients 2 and 3 were separated at the time respondent



‘provided vaccination exemptions to their mother.* The mother of Patients 2 and 3
(mother) testified that at the time she consulted with respondent, she believed that

she had full legal and physical custody of her children. This belief was not correct.

21, When mother consulted with respondent, she reported a maternal family
history of illnesses and adverse reactions that occurred after a variefy of
immunizations. As a result of her family history, she was sincerely concerned about
vaccinating her sons. Mother also reported to respondent that Patient 2 had been sick
for two weeks after “Dtap” and sick with a high fever and a cough for three weeks after
"HIB and PNUcn13." Patient 2's medical records from Kaiser, however, did not indicate
that Patient 2 suffered an adverse reaction to these vaccines. At respondent’s
suggestion, mother obtained a gene variance report for Patient 3 from “livewello” that
showed some variance in certain genes. She was afraid that if Patient 3 was vaccinated,
he would have problems that might last his entire life. Mother described her sons as
coughing and sick after they were vaccinated and stated that Patient 3 also had a
headache and cried after he was vaccinated. Patient 3 was also diagnosed with eczema
on November 7, 2018, by Megan Connick, M.D. Dr. Connick’s note states that the
eczema was not caused by vaccines. Mother stated that she does not necessarily

believe this.
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22.  The father of Patients 2 and 3 (father) testified at hearing. He was upset
that his former wife obtained vaccine exemptions without his consent from
respondent, and he worried about his children’s health. Respondent had never treated
these children in the past. Father did not think there was any reason to support the

exemptions. Patient 2 had received routine immunizations previously without any

4 The parents are now divorced.



adverse reaction.’ Father asked respondent to withdraw the exemption; respondent
said he did not know how to do so. Respondent was uncooperative with father. At one
point, respbn-dent left father a voicemail asking him to tell the Department of Public
Health that the issue had been resolved and had oc‘curfed because the patients’
mother had lied to respondent. Father spent a considerable amount of time and

thousands of dollars in legal fees in order to obtain a rescission of the exemptions.

23,  Respondent was not the primary care provider for Patients 2 and 3, and
he did not obtain records from their primary care providers‘at Kaisef. Respondent
referred to the children as “normal,” following his physical examinations. He
summarized the family history as including multiple cases of severé vaccine reactions

and injuries, which in his view, contraindicated vaccinations.

24.  On September 26, 2017, respondent provided Patients 2 and 3 with
vaccine exemptions that permanently exempted them from all vaccines. The Medical
Vaccination Exemption forms provided to Patients 2 and 3, and signed by respondent,
stated that immunizations were medically contraindicated due to a family history of a
variety of conditions. Respondent wrote that the "major” reasons for the exemption
were “neuropsychiatric iliness, allergic illness, and vaccine reaction or injury.” The form

listed 15 vaccines. Respondent exempted Patients 2 and 3 from all of these vaccines.

25.  Ultimately, respondent rescinded his vaccine exemptions for Patients 2
and 3 by a letter dated January 8, 2018. Patients 2 and 3 were subsequently vaccinated

and did not suffer adverse reactions.
EXPERT TESTIMONY REGARDING RESPONDENT'S VACCINE EXEMPTIONS

26.  Dr. Blumberg reviewed pertinent medical records and documents and

issued two reports, dated December 12, 2019, setting forth his opinions as to whether

10



respondent committed unprofessional conduct in connection with the vaccine
exemptions that he issued to Patients 1, 2, and 3. His opinions, set forth below in

Factual Findings 27 through 37, were persuasive.
Patient 1

27.  Dr. Blumberg opined that, for several reasons, respondent’s vaccine
exemption for Patient 1 was an extreme departure from the standard of care. Dr.
Blumberg explained that neither the CDC nor the AAP consider family history alone as
a contraindication or precaution to routine immunizations. Dr. Blumberg reviewed
Patient 1's medical records, including the records from her pediatrician, and did not
see any medical evidence to support a contraindication or precaution to the
administration of vaccines. None of the family éonditions contained in respondent’s
medical records for Patient 1, or included on the Medical Exemption form, provided a
basis for an exemption from vaccinations. Insofar as respondent’s vaccine exemption
was unsupported by factors that are recognized by the CDC or AAP as
contraindications or precautions to vaccinations, Dr. Blumberg concluded that
respondent’s issuance of a medical exemption for immunizations to Patient 1 was an

extreme departure from the standard of care.

28.  Dr. Blumberg also opined that respondent’s vaccine exemption for
Patient 1 for all vaccines, also referred to as a global vaccine exemption, constituted an
extreme departure from the standard of care because there is no common ingredient
to all vaccines that would provide a contraindication or precaution to support an
exemption from all vaccines. Additionally, Dr. Blumberg observed that while pursuant
to the CDC and AAP guidelines, a specific contraindication might apply to an

individual vaccine, or a precaution from a moderate or severe illness might justify a

1



temporary deferral of all immunization, neither situation was present in the instant

case.

29.  Dr. Blumberg also opined that respondeht’s provision of a permanent
vaccine exemption for Patient 1 constituted an extreme departure from the standard
of caré because permanent exemptions are only approptiéte when contraindications
exist for specific vaccines and are not expected to be tetnpdrary. Contraindications
might octur if an individual has a severe allergic reaction after a previous dose orto a
vaccine component, or suffers from severe immunosuppression. Patient 1 did not have

any condition that would justify a basis for a permanent exemption from

immunizations.

30.  Dr. Blumberg opined that respbndent’s issuance of a vaccine exemption
to Patient 1 withoﬁt an appropriate medical contraindication or precaution, made
Patient T more vulnerable to preventable childhood diseases. Because immunizations
are not 100 percent effective, tespondent’s conduct also posed a risk to other children
- who had been immunized, as well as children who are not immunized for legitimate

reasons.
Patients 2 and -3

31. D Blumberg opined that respondent's vaccination exemptions for
Patients 2 and 3 also constituted an extren;e departure from the standard of care. In
forming his opinion, Dr. Blumberg noted that neither the CDC nor-the AAP consider a
family history of neuropsychiatric illnesses, nonspecific allergic illness, or vaccine
reaction or injury as contraindications or precautions to routine immunizations. Dr.

Blumberg also explained that a family history of illnesses that occurred at different

times after a variety of vaccines does not establish that the vaccines caused the

212



illnesses, and is not recognized by the CDC or AAP as a contraindication or precaution
to the administration of routine immunizations. For these reasons, Dr. Blumberg
opined that the family history of medical conditions and vaccine injuries contained in
respondent’s medical records or included on the Medical Vaccination Exemption form

did not provide an appropriate rationale for a vaccine exemption for Patients 2 or 3.

32.  Dr. Blumberg-also reviewed both patients’ medical records from Kaiser
and did not find any documentation that would support a contraindication or
precaution to the administration of vaccinations. Patient 2 had previously received

vaccinations and the medical records did not note any adverse effects from them.

33.  Dr. Blumberg noted that Patient 3 suffered from eczema; this condition,
however, is not caused by vaccines and does not provide a contraindication to
receiving vaccinations. Dr. Blumberg aIs§ reviewed a gene variance report for Patient 3
that was obtained by his mother. He noted that using genetic tests as a basis to issue a
vaccine exemption is far outside of mainstream medicine and is not supported by the
CDC or AAP. Dr. Blumberg explained that although studies have been conducted to
determine a possible connection between genetics and adverse reactions to vaccines,
such a connection has not been scientifically demonstrated. Because genetic variances
do not provide a contraindication to vaccinations, it is an extreme departure from the

standard of care to exempt a child from vaccinations based on genetic variances.

Insofar as respondent’s vaccine exemption was unsupported by factors that are
recognized by the CDC or AAP as contraindications or precautions to the
administration of vaccinés, Dr. Blumberg concluded that respondent’s issuance of a
medical exerﬁption for immunizations to Patients 2 and 3 was an extreme departure

from the standard of care.

13



34.  Forthe reasons outlined in Factual Finding 28 with respect to Patient 1,
Dr. Blumberg opined that respondent’s global vaccine exemptions for Patients 2 and 3

constituted an extreme departure from the standard of care.

35, For the reasons outlined in Factual Finding 29 with respect to Patient 1,
Dr. Blumberg opined that respondent’s permanent vaccine exemptions for Patients 2

and 3 constituted an extreme 'departure from the standard of care.

36, Forthe reasons outlined in Factual Finding 30 with respect to Patient 1,
Dr. Blumberg opined that respondent'’s vaccine exemptions for Patients 2 and 3 posed

a risk of harm to them and other children.
INADEQUATE AND INACCURATE MEDICAL RECORDS FOR PATIENTS 1, 2 AND 3

37.  Dr.Blumberg observed that respondent’s medical records for Patients 1,

2 and 3 Were i.nadequate and inaccurate for several reasons. The Medical Vaccination
Exemption forms he issued to Patients 1, 2 and 3, contained inaccuracies because the
list of exempted vaccines is outdated. For example, respondent checked that the polio
(OPV or IPV) vaccine was included in his exemption but the polioc OPV is no longer
gi-ven inv the United States. Additionally, respondent exempted Patients 1, 2 and 3 from
the human papilloma virus (HPV), the meningococcus and the inflﬁenza vaccines, but
these vaccines are not required for school entry. Additionally, respondent’s Medical

Vaccination Exembtion form exempted Patients 2 and 3 from the BDG (tuberculosis)
k- vaccine, which is not required in school or routinely administered to children in the
United States. The medical histories for Patients 1, 2 and 3 were also inadequate and
incomplete because respondent failed to obtain their medical records from their

primary care providers.

14



Respondent’s Evidence

EDUCATION AND TRAINING

38. Respondent graduated from the University of Texas, Galveston, Medical
School in 1969, He attended a one-year rotating internship at Minneapolis General
Hospital and completed a three-year residency at the University of Texas, Galveston, in

ot

psychiatry and neurology.
MEDICAL PRACTICE

39. . Respondent practiced psychiatry in the public mental health system in
Denver before moving to California in 1976. Respondent practiced psychiatry in San
Francisco and had privileges at a number of hospitals, including St. Franéis and
California Pacific Medical Center. After what he describes as 20 years of a “rip-roaring”
practice, he transitioned to writing books and offering seminars, domestically and

internationally, in order to help people improve their relationships.

40.  In 1994, respondent also became interested in nutritional medicine, and
wrote a book on this subject. fn 2002, respondent opened an Anti-Aging Medical
Clinic in Santa Rosa. Respbndent is 77 years old. In January 2020, he largely retired
from the practice of medicine. He explained that he still “"does a little telemedicine”

with about 18 patients. His patients call him about every nine months.

41, This is respondent’s first disciplinary matter before the Board.

Respondent has never been sued for malpractice.

15



RESPONDENT'S VIEWS REGARDING THE STANDARD OF CARE AND VACCINES

42.  Respondent began providing medical exemptibns from vaccinations after.
the personal belief exemption was eliminated in January 2076. He based these ,
exemptions on his determination that vaccinations posed a risk of harm to his pétients.
He has declined requests for medical exemptions from vaccinations in cases where he

did not believe that an exemption was appropriate.

43, Respondent was open and honest regarding his views regarding the
standard of care and vaccines. Respondent is critical of what he referred to as the -
vaccine industry. He believes that the vaccine industry does not provide the public
with all of the possible consequences of vaccines. He also believes that the vaccine

induétry has been relieved of responsibility for any “bad actions.”

44, Respondent does’not regard the standard of care as a “law”; therefore,
he believes that he is not bound by it. Réspondent v'i_eWs the standard of care as what
the “mainstream medical community says.” Respondent believes that his practice of -
issuing vaccine exemptions was justified and based upon his evaluation of the risk of
vaccines to a particular patient, rather than the standal"ds set by medical authorities
such as the AAP or CDC. In particular, he be!ieves that vaccines should not be given to
individuals with gene variances or to individuals whose family history inciudes

‘conditions that pose a risk of serious adverse consequences from vaccinations.

45.  In his view, doctors who disagree with the AAP's and CDC's standards for
issuing vaccine exemptions are "‘singléd out.” For this reason, respondent said that
experts that he might have called to testify on his behalf did not want to become

involved, for fear of being "shut down” by the Board.

16



46.  Respondent no longer issues vaccine exemptions, but if he did, he stated
that he would issue time-limited exemptions rather than.permanent ones. Respondent,
however, still favors issuing global exemptions to all vaccines because he believes that

~ all vaccines contain toxic heavy metals.

EXEMPTIONS ISSUED TO PATIENTS 1, 2 AND 3

Patient 1

47.  Patient 1's parents came from Fremont to respondent’s office in Santa
Rosa in order to obtain a vaccine exemption. Respondent provided a medical vaccine
exemption to Patient 1 based on her family history of a variety of conditions. The
“conditions are listed in Factual Findings 16 and 17; the major reason for the exemption
was the presence of autoimmune, respiratory and neuropsychological conditions. In
discussing his concerns about Patient 1's family history, respondent explained that, in
his view, autism correlates with vaccinations. He was aware that Patient 1 had a
primary care physician, but he did not see a reason to contact that physician because

Patient 1 did not have any health problems.
Patients 2 and 3

48.  Respondent thought that the mother of Patients 2 and 3 had sole
physical and legal custody of her sons. Had respondent known that this was not the
case, he would have contacted the father and obtained his consent prior to providing
the vaccine exemptiohs. Respondent also testified that the mother of Patients 2 and 3

told him that the father did not “have a problem” with vaccine exemptions.

49.  According to respondent, the vaccine industry does not want to admit

that the genetics of children may suggest a likelihood of developing certain conditions

17



from vaccines. Respondent explained that he issued vaccine exemptions to Patient 3
because of “genetics.” In respondent’s view, certain gene variances contained in the
livewello report presented an increased risk of harm to Patient 3 from vaccines. He
also stated that the family history of the mother of Patients 2 and 3 justified the
vaccine exémptions. Respondent was aware that Patients 2 and 3 had a primary care -
physician, but he felt that the medical records that their mother provided to him were

sufficient.
OTHER MATTERS

50.  After the problem occurred with the father's lack of consent to the
vaccine exemptions issued to Patients 2 and 3, respondent began requiring both

parents to consent to vaccine exemptions.

51. At hearing, respondent was asked if he would do anything differently if
he was presented with patients asking for vaccine exemptions today. Respondent

stated that he would issue time-limited rather than permanent exemptions.

52. Respondent regardé himself on being law-abiding and sincerely believes
that he did not break any law in connection with Patients 1,2 and 3 Respondent
éxplained that if his practice included issuing vaccine exemptions today, he would
follow the recently enacted statutory amendments per'taining to issuing medical

exemptions from immunizations.®

> See Health and Safety Code sections 120372 and 120370.
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Ultimate Findings

53.  Dr. Blumberg's conclusions were persuasive; and because respondent did
"not présent any expert testimony at hearing, they were also unrebutted. It is therefore
found that based upon the matters set forth in Factual Findings 27 through 36, |
respondent committed acts of gross negligence and repeated negligence in
connection with the vaccine exemptions he issued to Patients 1, 2 and 3. Additionally,
it is found that based on the matters set forth in Factual F-inding 37, respondent'’s

medical records for these patients were inadequate and inaccurate.

54.  Although the Accusation also alleges that respondent committed acts of
incompetence in connection with the vaccine exemptions he issued to Patients 1, 2
and 3, Dr. Blumberg did not conclude, in his report or at hearing, that respondent’s
conduct constituted incompetence. As no expert opinion was présented to support the
allegations of incompetence, no finding can be made that respondent was

incompetent in connection with his provision of vaccine exemptions to Patients 1, 2

and 3.

LEGAL CONCLUSIONS

1. It is complainant’s burden to demonstrate the truth of the allegations by
“clear and convincing evidence to a reasonable certainty,” and that the allegations
constitute cause for discipline of respondent’s Certificate. (£ttinger v. Board of Medical

Quality Assurance (1982) 135 Cal.App.3d 853, 856.)

2. Business and Professions Code section 2227 authorizes the Board to take
disciplinary action against licensees who have been found to have committed

violations of the Medical Practice Act. Business and Professions Code section 2234,
19 '



included in the Medical Practice Act, provides that a licensee may be subject to
discipline for committing-u‘npro.fessional conduct, which includes conduct that is
grossly negligent (Bus. & Prof. Code, § 2234, subd. (b)), repeatedly negligent (Bus. &
Prof. Code, § 2234, subd. (¢)), or incompetent (Bus. & Prof. Code, § 2234, subd. (d)).
Pursuant to Business and Professions Code section 2266, a licensee's failure to

maintain adequate and accurate records also constitutes unprofessional conduct.

First Cause for Discipline (Gross Negligence, Repeafed Negligent Acts,
and‘Incomp.etence Stemming from Issuance of Vaccine Exemption

with Inappropriate Rationale)

3, An extreme departure from the standard of care constitutes gross
negligence. (Kear/ v. Board of Medical Qua//'zj/Assdrance (1986) 189 Cal.App.3d 1040,
1052.) By reason’of the matters set forth in Factual Findings 27, 31 through 33 and 53,
the evidence established that respondent engaged in conduct that was grossly
négligent and repeatedly negligent when he issued vaccine exemptions to Patients 1,2
and 3 without an appropriate medical rationale. Cause for license discipline therefore
exists pursuant to Business and Professions Code sections 2227 and 2234, §ubdivisions

(b) and (c).

4. The Accusation also alleges that respondent’s conduct constituted
incompetence pursuant to Business and Professions Code section 2234, subdivision
(d). In Kearl supra, 189 Cal.App.3d at pp. 1054-1055, the Court of Appeal explained the
criteria for determining whether conduct constitutes incompetence in professional

licensing matters:

The term “incompetency” generally indicates “an absence of

qualification, ability or fitness to perform a prescribed duty
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or function.” (Pollack v. Finder (1978) 85 Cal.App.3d 833,
837.) Incompetency is distinguishable from negligence, in
that one "may be competent or capable of performing a
given duty but negligent in performing that duty.” (/d. at p.
838.)

As no expert opinion was presented to support the allegations of incompetence, no
finding can be made that respondent was incompetent in connection with his
provision of vaccine exemptions to Patients 1, 2 and 3. (Factual Finding 54.)
Accordingly, cause for license discipline based on incompetence does not exist

pursuant to Business and Professions Code sections 2227 and 2234, subdivision (d).

Second Cause for Discipline (Gross Negligence, Repeated Nagligent
’Acts,-and'Incompetence Stemming from Issuance of Global Vaccine

Exemptions)

5. By reason of the matters set forth in Factual Findings 28, 34 and 53, the
evidence established that respondent engaged in conduct that was grossly negligent
and repeatedly negligent when he issued global vaccine exemptions-to Patients 1, 2
and 3. Cause for license discipline therefore exists pursuant to Business and

Professions Code sections 2227 and 2234, subdivisions (b) and (c).

6. By reason of the matters set forth in Legal Conclusion 4, cause for license
discipline does not exist based on incompetence pursuant to Business and Professions

Code sections 2227 and 2234, subdivision (d).
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Third Cause for Discipline (Gross Negligence, Repeated Negligent
Acts, and Incompetence Stemming from Issuance of Permanent

Vaccine Exemptions)

7. By reason of the matters set forth. in Factual Findings 29, 35 and 53, the
evidence established that respondent engaged in conduct that was grossly negligent
and repeatedly negligent when he issued permanent vaccine-exerﬁptions to Patients 1,
2 and 3. Cause for license discipline therefore exists pursuant to Business and

Professions Code sections 2227 and 2234, subdivisions (b) and (c).

8. By reason of the matters set forth in Legal Conclusion 4, cause for license
discipline does not exist based on incompetence pufsuant to Business and Professions

Code sections 2227 and 2234, subdivision (d).

Fourth Cause for Discipline (Inadequate and Inaccurate Records)

9. By reason of the matters set forth in Factual Findings 37 and 53, the
evidence established that respondent failed to maintain adequate and accurate
records in connection with his provision of vaccine exemptions to Patients 1, 2 and 3.
Cause for license discipline therefore exists pursuant to Business and Professions Code

section 2266, in conjunction with Business and Professions Code secticn 2224,
Disciplinary Determination

10.  As cause for discipline has been established, the appropriate level of

discipline must be determined. At the outset, it is noted that in exercising its

disciplinary functions, protection of the public is the Board's paramount concern. (Bus.

and Prof. Code, § 2229, subd. (a).) The Board’'s Manual of Disciplinary Orders and
Disciplinary Guidelines (Disciplinary Guidelines) (12th ed, 2016) recommend, at a
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minimum, stayed revocation and five years' probation, subject to appropriate terms
and conditions, for respondent’s misconduct under Business and Professions Code
sections 2234 and 2266. The maximum discipline for each of these violations is

revocation of his Certificate.

Respondent argues that the allegations against him should be dismissed
because he acted in a manner that he believed was in the best interests of Patients 1,2
and 3. Respondent"s argument for dismissal lacks merit in that he has been found to
have committed multiple acts of gross negligence and repeated acts of negligence in

connection with inappropriately issuing vaccine exemptions to three patients.

Respondent also argues that he should be exempt from discipliné pursuant to
Business and Professions Code section 2234.1 because the treatment or advice he
rendered to Patients 1, 2 and 3 involved “alternative or complementary medicine.”
Respondent’s reliancé on this statute is misplaced for several reasons. First, section

2234.1, subdivision (b), defines alternative or complemehtary medicine as

those health care methods of diagnosis, treatment or
healing that are not generally used but that provide a
reasonable potential for therapeutic gain in a patient's
medical condition that is not outweighed by the risk of the

health care method.

Respondent’s prdvision of‘vaccine exemptions to Patients 1, 2 and 3 does not
fall within the purview of the statutory definition of alternative or compiementary
medicine because, as the testimony of Dr. Blumberg established, respondent’s conduct
placed his patients and the public at risk, and these risks outweighed any potential for

therapeutic gain.
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Ina similar vein, Business and Professions Code section 2234.1, subdivision
(a)(1), requires that “medical indication exists for the treatment or advice or it is
provided for health and well-being.” The expert testimony of Df. Blumberg dispelled
any claim that respondent’s provision of vaccinations was med_ical\lny indicated or that it

supported the health and well-being of respondent's patients.

Last, physicians are ‘excepted from discipline under Business and» Professions
Code séction 2234.1 "solely on the basis that the treatment or advice that he or she
rendered to a patient is alternative or complementary medicine” (emphasis added).
Such is not the case here, because respondent is subject to discipline on the basis of
his commission of gross negligence and repeated acts of negligence. As cbmplainant
aptly stated, this statute is.not meant to be used as a “get out of jail free card” to |
responden';cs who would otherwise be subject to discipline for conduct that exposed

their patients to a risk of harm. -

In the instant case, respondent committed grossly negligent conduct in
éonnection with the vaccine exemptions he issued to Patients 1, 2 and 3. Expert
testimony established that the vaccine exemptions he issued were an extreme
departure from the standards for vaccination practices and immunization
recommendations promulgated by the CDC and AAP: the'exerhptions lacked an
~ appropriate medical rationale, they applied to all vacciAnes, and they were permanent.
Expert testimony also established that respondent’s conduct created a risk of harm to

Patients 1, 2 and 3.as well a's other children.

Respondent is steadfast in his belief that his conduct was in the best interests of
his patients. Respondent’s belief that he is not bound by the standard of care and his
refusal to align his conduct with it, is of great concern. Respondent’s misconduct was
egregious and was aggravated by his failure to respond to the request made by the
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father of Patients 2 and 3 to withdraw the vaccine exemptions, and by respondent's
failure to comply with the Board investigator's request to produce the medical records

of Patients 2 and 3.

Although respondent’s conduct posed é threat to the public safety, he credibly
testified that he no longer issues medical exemptions for vaccines; and he agreed that
if such a case arose again, he would comply with recently enacted laws pertaining to
the issuance bf medical exemptions from vaccinations. At age 77, respondent is largely -
retired. He has practiced medicine for over 45 years, and this is his first disciplinary

matter before the Board.

Complainant suggests, and it is found, that the appropriate discipline in this -
matter is five years' probation on terms and conditions designed to protect the public.
While respondent’s conduct was extremely serious, given the fact that he is largely
retired and is no longer issuing vaccine exemptions, it is unlikely to recur in the future.
The fact that respondent has not received any prior discipline in his 45 years of

practice was also considered in making this determination.

Accordingly; respondent’s Certificate will be placed on probation for five years,
subject to the terms and conditions set forth below. This Order is consistent with the
Board's statutory obligation to fashion disciplinary orders that aid in the rehabilitation

of the licensee while also protecting the public. (Bus. & Prof. Code, § 2229.)
ORDER

Physician’s and Surgeon's Certificate No. C 36809, issued to respondent Ron
Kennedy, M.D., is revoked; however, revocation is stayed, and respondent is placed on

probation for five years under the following terms and conditions.

25



1. Clinical Competence Assessment Program

- Within 60 caléndar days of the effective date of this Decisibn, respondent shall
enrollin a clihical competence assessment program approved in advance by the Board
or its designee. Respondent shall successfully complete the program not later than six
months after respondent’s initial enrollment unless the Board or its designee agrees in

writing to an extension of that time,

The progrém shall consist of é comprehensive assessment of respondent’s
physical and mental healtvh and the six general domains .of clinical competence as
‘defined by the Accreditation Council on Graduate Medical Education and American
Board of Medical Specialties_ p_ertéining to respondent's current or intended area of
practice. The program shall take into account data obtained from the pre-assessment,
self-report forms and interview, and the Decision, Accusation, and any other
information that the Board or its designee deems relevant. The program shall require
respondent’s on-site participation for a minimum of three and no more than five days
as determined by the program for the assessment and clinical education evaluation.
F}espondent shall pay all expenses associated With the clinical compétence assessment

program.

At the end of the evaluation, the program will submit a report to the Board or
its designee which unequivocally states whether the respondent has demonstrated the
ability to practice safely and independently. Based on respondeht’s performance on
the clinical competence ass.-essmen't, the program will advise the Board or its designee
of its recommendation(s) for the scope and length of any additional educational or
clinical training, evaluation or treatment for any medical condition or psychological
condition, or anything else affecting.respondent’s practice of medicine. Respondent
shall comply with the program’s recommendations.
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Determination as to whether respondent successfully completed the clinical

competence assessment program is solely within the program’s jurisdiction.

If respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment progfam within the designated time péfiod, respondent.shall
receive a notification from the Board or its designee to cease the practice of medicine
within three calendar days after being so notified. Respondent shall not resume-the
practice of medicine until enrollment or participation in the outstanding portions of
the clinical competence assessment progfam have been completed. If respondent did
not successfully complete the clinical competence assessment program, respondent
shall not resume the practice of medicine until a final decision has been rendered on
the accusation and/or a petition to revoke probation. The cessation of practice shall

not apply to the reduction of the probatiornary time period.
2. Professionalism Program (Ethics Course)

Within 60 calendar days of the effective date of this Decision, respondent shall
enroll in a professionalism program that-meets the requirements of California Code of
Regulations, title 16, section 1358. Respondent shall participate in and successfully
complete that program. Respondent shall provide any information and documents
that the program may deem pertinent. Respondent shall successfully complete the
classroom component of the program notdlater than six months after respondent’s
initial enrollment, and the longitudinal component of the program not later than the
time specified by the program, but no later than one year after attending the
classroom component. The professionalism program shall be at respondent’s expense
and shall be in addition to the Continuing Medical Education requirements for renewal

- of licensure.
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A professionalism program taken after the acts that gave rise to the charges in
the Accusation, but prior to the effective date of the Decision may, in the sole
discretion of the Board or its designee, be accepted towards the fulfillment of this
_ condition if the program would have been approved by the Board or its designee had

the program been taken after the effective date of this Decision.

Respondent shall submit-a certification. of successful completion to the Board or
its designee not later than 15 calendar days after successfully completing the program
or not later than 15 calendar days after the effective date of the Decision, whichever is

later.
3. Monitoring — Practice

Within 30 calendar days of the effective date of this Decision, respondent shall
submit to the Board of its designee for prior approval as a practice monitor, the name
an‘d qualifications of one or more licensed physicians and surgeons whose licenses are
valid and in goo.d standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or currént business or
personal relationship with respondent, or other relationship that c_:ould reasonably be -
expected to compromise the ability of the monitor to render fair and'unbias_ed reports
to the Board, including but not limited to any form of bartering, shall be in
respondent’s field of practice, and must agree to serve as respondent’s monitor.

Respondent shall péy all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of the
Decision and Accusation, and a proposed monitoring plan. Within 15 calendar days of
receipt of the Decision and Accusation, and a proposed monitoring plan, the monitor

shall submit a signed statement that the monitor has read the Decision and

28



Accusation, fully understands the role of a monitor, and agrees or disagrees with the
proposed monitoring plan. If the monitor disagrees with the proposed monitoring
plan, the monitor shall submit a revised monitoring plan with the signed statement for

approval by the Board or its designee,

Within 60 days of the effective date of this Decision, and continuing throughout
probation, respondent’s practice shall be monitored by the approved monitor.
Respondent shall make all records available for immediate inspection and copying on
the premises by the monitor at all times during business hours and shall retain the

records for the entire term of probation,

If respondent fails to obtain approval of a monitor within 60 calendar days of
the effective date of this Decision, respondent shall receive a notification from the
Board or its designee to cease the practice of medicine within three‘calendar days
af:ter being so notified. Respondent shall cease the practice of medicine until a monitor

is approved to provide monitoring responsibility.

The monitor shall submit a quarterly written report to the Board or its designee
which includes an evaluation of respondent’s performance, indicating whether
respondent's practices are within the standardé of practice of medicine and whether
respohdent is pttacticing medicine safely. It shall be the sole responsibility of
respondent to ensure th;a; the monitor submits the quarterly written reports .tlo the

Board or its designee within 10 calendar days after the end ofthe. preceding quarter.

) If the monitor resigns or is no longer available, respondent shall, within five
calendar days of such resignation or unavailability, submit to the Board or its designee,
for prior approval, the name and qualifications of a replacement monitor who will be

assuming that responsibility within 15 calendar days. If respondent fails to obtain
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approval of a replacement monitor within 60 calendar days of the resignation or
unavailability of the monitor, respondent shall receive a notification from the Board or
its designee to cease the practice of medicine within three calendar days after being
so notified respondent shall cease the practice of medicine until a replacement

monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, respondent may participate in a professional enhancement
program equivalent to the one offered by the Physician Assessment and Clinical
Education Program at the University of California, San Diego School of Medicine, that
includes, at minimum, quarterly chart review, semi-annual practice assessment, and
semi-annual review of professional growth and education. Respondent shall
participate in the professional enhancement program at respondent’s expense during

the term of probation.
4. Notification

Within seven days of the effective date of this Decision, respondent shall
provide a true copy of this Decision and Accusation to the Chief of Staff or the Chief
Executive Officer at every hospital where privileges or membership are extended to
respondent, at any other facility where respondent engages in the practice of
medicine, including all physician and'locgm tenens registries or other similar agenties,
and to the Chief Executive Officer at every insurance carrier which extends malpractice
insurance coverage to respondent. Respondent shall submit proof of compliance to

the Board or its designee within 15 calendar days.

This condition shall apply to any change(s) in hospitals, other facilities, or

insurance carrier.
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5. Supervision of Physician Assistants and Advanced Practice Nurses

During probation, respondent is prohibited from supervising physician

assistants and advanced practice nurses.
6. Obey All Laws

Respondent shall obey all federal, state and local laws, all rules governing the
practice of medicine in California and remain in full compliance with any court ordered

criminal probation, payments, and other orders.
7. Quarterly Declarations

Respondent shall submit quarterly declarations under penalty of perjury on
forms provided by the Board, sfating whether there has been compliance with all the

conditions of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days

after the end of the preceding quarter.
8. General Probation Requireménts

Compliance with Probation Unit: Respondent shall comply with the Board's

probation unit and all terms and conditions of this Decision. -

Address Changes: Respondent shall, at all times, keep the Board informed of
respondent’s business and residence addresses, email address (if available), and
telephone number. Changes of such addresses shall be immediately communicated in
writing to the Board or its designee. Under no circumstances shall a post office box
serve as an address of record, except as allowed by Business and Professions Code
section 2021(b).
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Place of Practice: Respondent shall not engage in the practice of medicine in
respondent’s or patient's place of residence, unless the patient resides in a skilled

nursing facility or other similar licensed facility.

License Renewal: Respondent shall maintain a current and renewed California

physician’s and surgeon’s license.

Travel or Residence Outside California: Respondent shall immediately inform
the Board or its designee, in writing, of travel to any areas outside the jurisdiction of
4

California which lasts, or is contemplated to last, more than 30 calendar days.

In the event respondent should leave the State of California to reside or to
prac’tice respondent shall notify the Board or its designee in writing 30 calendar days

_prior to the dates of departure and return.
9. Interview with the Board or its Designee

. Respondent shall be available in person upon request for interviews either at
respondent’s place of business or at the probation unit office, with or without prior

notice throughout the term of probation.
10.  Non-Practice While on Probation

Respondent shall notify the Board or its designeein w}iting within 15 calendar
days of any periods of non-practice lasting more than 30 calendar days and within 15
calendar days of responaent’s'return to practice. Non-practice is defined as any period
of time respondent is not practicing medicine in California as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in
direct patient care, clinical activity or teaching, or other activity as approved by the
Board. If respondent resides in California and is considered to be in non-practice,
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" respondent shall comply with all terms and conditions of probation. All time spent in
an intensive training program which has been approved by the Board or its designee
shall not be considered non-practice and does not relieve respondent from complying
with all the terms and conditions of probation. Practicing medicine in another state of
the United States or Federal jurisdiction while on probation with the medical licensing
authority of that state or jurisdiction shall not be considered non-practice. A Board

ordered suspension of practice shall not be considered as a period of non practice.

In the event respondent’s period of non-practice while on probation exceeds 18
calendar months, respondent shall successfully complete the Federation of State
Medical Board’s Special Purpose Exémination, or, at the Board's discretion, a clinical
competence assessment program that meets the criteria of Condition 18 of the current
version of the Board's "Manual of Model Disciplinary Orders and Disciplinary

Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two

years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a respondent residing outside of California, will
relieve respondent of the responsibility to comply with the probationary terms and
conditions with the exception of this condition and the following terms and conditions
of probation: Obey All Laws; General Probation Requirements; and Quarterly

Declarations.
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11, Completion of Probation

Respondent shall comply with all financial obligations (e.g., restitution,
probation costs) not later than 120 calendar days prior to the completion of probation.
Upon successful completion of probation, respondent’s certificate shall be fully

restored.
~12.  -Violation of Probation

Failure to fully comply with any term or condition of probation is a violation of
probation. If respondent violates probation in any respect, the Board, after giving
respondent no;cice and the opportunity to be heard, may revoke probation and carry
out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke.
Probation, or an Interim Suspension Order is filed against respondent during
probation, the Board shall have continuing jurisdiction until the matter is final, a_ndv the

period of probation shall be extended until the matter is final.
13.  License Surrender

Following the effective date of this Decision, if respondent ceases practicing due
to retirement or health reasons or is otherwise unable to satisfy the terms and
conditions of probation, respondent may request to surrender his certificate. The
Board reserves the right to evaluate respondent’s reduest and to exercise its discretion
in determining whether or not to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon forfnal
acceptance of the surrender, respondent shall within 15 calendar days deliver
respondent’s wallet and wall certificate to the Board or its designee and respondent

shall no longer practice medicine. Respondent will no longer be subject to the terms
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and conditions of probation. If respondent re-applies for a medical license, the

.application shall be treated as a petition for reinstatement of a revoked certificate.

14.  Probation Monitoring Costs

Respondent shall pay the costs associated with probation monitoring each and
every year of probation, as designated by the Board, which may be adjusted on an
annual basis. Such costs shall be payable to the Medical Board of California and

delivered to the Board or its designee no later than January 31 of each calendar year.

DATE; 03/02/2021 Diane Sthineiner

ORDAREISEINEIDERO21 15:53 PST)

Administrative Law Judge

-Ofﬁce of Administrative Hearings
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Attotney General.of Cali’fomia
| JANE-ZACK SIMON

LAWRENCE'MERCER

‘Qtate Bar No, 111898

XAVIER-BECERRA

Supervising Deputy Attomey General
Deputy Attoragy General

455 ‘Golden Gate. Avenue;, Suite- 11000
San’'Francisco, CA. 94102 7004
Telephone:, (415) 510-3488
Facsimile: .(415)703-5480

Attorneéys for Complainant

BEFORETHE
MEDICAL BOARD OF CALIFORNIA:
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: | Case No. 800, 2017-030287
Rén Kennedy, M.D. . ACCUSATION
2448 Guerncvxlle Road, Suite 800 '

Santa Rosa,; CA 95403

Pliysician’s a‘t'i.dQSur_geén.'s Certificate No. C 36809,

Respondent.

PARTIES

1. Chsistine J. Lally (Complainant) brings this. Actusation solely in het official capacity

as the Interim Executive Diréctor of the Medical Board of Califernia, Department of Consumer

Affairs (Board). .
2. Onor about O¢tober 24, 1975 the Medigal Board igsued Physician's and Surgeons
Certificate Numbei C 36809 to Ron Kentiedy, M.D. (Respondent). The Physician's and

Surgeon's Certificate was in full force and effect at all times relevant:to the charges brought.

herein and will expire on:July 31, 2021, unless reriewed.

1 .
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3. This Accusation is brought before theé Board, under the authority of‘the followiﬁg

- laws. All section references are to the Business-and Proféssions Code (Code) unless otherwise

indicated.

4;  Section -'2'227 of the Code provides that a licensee who.is found guilty under the -
Med'if:al Practice Act may have his orher license revoked, suspended for-a period net.to. exceed
one year, placed on probation.and required to pay fhe cgsts'of probation monitoring, or such other’
aetion taken in relation to-discipline as the Boaﬁa déems 'prdp”ér'. -

5. Section 2234 of'the Code states, in pertinent part:

The Board shall take action against any licensee who is charged with unprofessioral
conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not
limited to, the following;

(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the,
violation of, or consﬁirin,g to violaté ai.hy provision of this ché}ptér.'

(b) Gross regligence, |

_ (c) Repeated negii gent acts. To be repeated, there must be tWo or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distitict departure from
the applicable standard of care shall constitute repeated negligent acts.

(1) An initial negligent diag_nosi-é followed by anact or omission medically appr_;)pr'ia'ie:,fbr'
that negligent diagnosis of the patient shall constitute a single negligent act.

(2) When the, étandai'd of care reqiires a change in the diagnosis, act, or. omission that
constitutes the negligent act described in p'aragraph (1), including, but not lim-itéd to, a
reevaluation of the diagnosis or a changé in treatment, and the licensee’s conduct departs frorm the
applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care. |

(d) Incompetence.

2 .
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6.  Section 2266 of the Code states:
The failure of a physician and surgeon to maintain adequate and accurate records relating to

the provision of services to their patients constitutes unprofessional conduct.

OTHER STATUTES

7. Health and Safety Code section 120325 provides:

In enac_t’i_ng this chaptér, but excludihg Section 1.2-03;-805 and in enacting Sections 120400,
120405, 120410, and 120415, it is the interit of the Legislaturé to provide:

(a) A means for the éventual achieveme.m of total immunization of gppi‘op,r,iate age-groups
against the folfpwing childhood diseases:

(1) Diphtheria.

(2) Hepatitis B.

(3) Haemophilus inﬂueﬁza type b.

(4) Measles.

'(5) Mumps.

(6) Pertussis (whooping cough). .

(7) Poliomyelitis.

(8) Rubella.

(9) Tetanus.

(10) Variéella {chickenpox). |

(11) Any o.the“r' disease deemed appropriate by the department, taking into consideration the
recomxﬁendations of the Advisory Committee on Immunization Practices of the, United 'States
Department of Health and Human Service,s,I the American Academy of Pediatrics, and the

American Academy of Family Physicians.

3
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(b) That the: persons required to be immunized be allowed to obtain immunizations from
whatever medical source they so desire, subject.only to the condition that the imrmunization be:
performed in accordance with the regulations of the department and that a record of the
inimunization is made in accordance with the regulations. |

(c) Exemption; from immunization for medical reasons,

(d) For the keeping of adequate records 012 ~inunu-ﬁiz,aﬁo,n;so that health departments,
schools, and other inétitutio‘ns,, patents (;r guardians, ahd the persons immunized 'wi'll be able to
ascertain that a child is full)} or only partially immunized, and so that appropriate publi(; agencies
will be able to ascertain the immunization needs of groups of children in schools or other
institutions. | |

(e) Incentives to public health authorities to design inno‘vative“-and ‘creative programs that
will promote and achieve full and timely immunization f children.

8. At all relevant times, former Health and Safety Code section 120370 provided, in
pertinent part:

(a) If the'parent or guardian files with the governing authority a written statement by 4
li_cense.d physician to the effect that the physical condition Sf the child is Such, or medical-
circumstances relating to the child are such, that immunization is not considered safe, i‘ndidat‘i;’;g
the specific nature and probable duration of the medical condition or circumstances; including, _
but not limited to, family medical history, for which the physician does not recommend
immunization, that child shall be exempt from the requireménts of Chapter 1 (commencing with
Section 120325, but excluding Section 120380) and Sections 120400, 120405, 120410, and

120415 to the extent indicéte_d by the physician's statement,

"

"
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FACTUAL ALLEGATIONS

" 9. Atall relevant times, Responident Ron Kerinedy, M.D., was 'a,phy‘si_ciari and surggon
providing medical care at his Arniti-Aging Medical Clinic. in Santa Rosa, California. Réspondent is
not a pediatrician‘and at all relevant times he was not the primaty care physician for the three
c¢hildren discussed heérein.

10. In 2018, the California Legislature amended Health and ‘Safet)j/ Code section 120325
to eliminate personal beliefs as a basis for exemption from required immunizations: for school-
gged children. Consequeritly, school-aged children not subject to any othier exception were
required to havé -immunizatidns for 10. véccine-érevelltable childhood ilinesses asa 'cond.iti.o.n, of
public school aftendance. After the statutory amendment became effective, the Medical Bqafd
bégan receiving complaints fiom schqol-s", ‘pri.ma_ry caie 'proQi,derS and parents that physiciars were
issuing medical exemptions from required vaccinations that did not appear to have a bona fide
medical basis. |

11, Beginning in 2016, Respondent began issuing medical exemptions from required
viceinations to school-aged children. In 2017, the Immunization Coordinator at the Sonoma
County Department of Public Health Services reported receipt of multiple complaints from
schools and preschoals expressing concerns about permanent medical exemptions issued by
Reéspondent. |

12.. On August 17, 2017, the Board received a complaint from a school nurse that Patient
1! presented a vaccine exemption from Respondent that did not appear to be va'li'd,.'The. complaint
stated that Patient 1 was a female studént entering the 7th Grade, who previously had a personal
belief exemption and, after the personal belief exemption was éliminatec_l, presented a permanent
medical exempti-onlﬁ'_om all required vaccinations issued by Rc"spondem.. The complaint stated -
that th,e child’s school records did not'_ contain any medical information that would support-a
vaccine exemption.

1/3. On Jurie 24, 2019, pursuarit fo a court o‘rd'el:, the Board obtained Respondent’s records

for Patient 1. Respondent’s records stated that.Patient 1 “has always-enjoyed goad health.” He

| Patient names are redacted to protect privacy interests.
S.
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also documente;d that the child had previously been exempted from vaccines based on pérsonal

beliefs and that her parents, who opposed vaccinations, were consulting Iie'spon_deﬁt for the
purpose of obtaining a mediéal exemption. Patient I’s personal history was negative for any -

condition that would confraindicate any: yaccine; Respondent’s-review of systems was normal.

Respordent’s physical examination was within normal litnits, with only mild myopia fioted.
14.  On the date of his evaluation, July 17, 2017, Respondent gave Patient 1 a “Medical

Vaccine Exemption” thet was permanent and applied to all vaccines, The basis for the vaccine

anorexia nervosa in sister; as well as a variety of other disorders in extended family. Thé
exemption form, which was otherwise boilerplate, contained Respondent’s handwritten

annotation that the reason for the exemption was “autoimmune, .respiratory, neuropsych illness in .
family” o
“15. On or about Noyember 29, 2017, the Medical Board received a complaint from the
fathet of Patients 2 and Patiént 3; male children aged 3 years and 1 year of age: The children’s

parent complained‘tfxat Respondent had provided the children with vaccine exemipfions without

his consent and without a bona fide medical reason. Pursuant to & court order, the Board obtained

the. children’s pediatric records from their primary care provider at Kaiser Permanente. The

‘pediatric records were significant for no documented allergies or medical problems that might: be

a.precaution or contraindication to a specific vaccine. The children’s father reported that prior:to
Resbo’nd%n’t’s issuance of vaceine exemptions the children had received some immunizations and
did not have any adverse reactions.

16.  On June 24, 2019, pursuant to court ordet, the Board obtained Respondent’s recoids
for Patients 2 and 3, Respondent’s records for Patient 2 contain a history from the mother that
Patient 2 was “sick™ aﬂe\r previous vaccinétions; however, the mother also apparently provided
Patient 2°s immunization record that indicated that 'the child had received vaccinati{on_s and had no
significant medical problems. Respondent reported the physical examination of the-child as

normal, Nonetheless, he issued a vaccine exemption on September 26, 2017. According to his
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medicdl records; the exemiption issued based upon a mateinal family history of a variety of"events |
occuiting after immunizations to her and to various rclativés. The reasons stated for the

exemption are indicated by checked boxes on the fo_r‘,irl for “neuropsyehiatric .fiiﬁ’éssg =aIl7érgic :

illriess, vaccing reaction orinjury.” The exefiiption is fpemrariénit and global, applyingto all

vaccines. Respondent’s records fof Patient 3 are similarin content:and refer to: Patient 3 asa ‘
“normal one year old child.” Respondent also issue‘d aa‘,pefn}anem;éXcmp_t'ion. frém all vaccines.for |.
Patient 3.
17. O\n January 8; 2018, after the children’s father demanded that he do.so, Resgp_hdgm
rescinded hjs Vaccine.f;x'empti‘(ms for Patients 2-and 3. |
| 18. The Board ébtdined medical fecords for Patients 2 and 3 relating to their subsequerit
pediatric care; Both children ultimately received theit scheduled vaccinations wi_.th_out;zevem..

FIRST CAUSE FOR DISCIPLINE

(.'G:'rosstég_]ig;i-‘;ncé/-Ri‘épea-ted ng’ligen't'.Acts-/Incompetfence)__
' (’I-'nappropriate Rationale for Medical Exeniption)

19. Respondent Ron Kenne,d‘}.(., M.D. is subject ;to;'disciﬁﬁriﬁa’fy action, uhider sections 2234
and/or 2234(b}) and/or 2234(¢) and/or 2234(d) in that Respondént engaged in unprofessional
conduct, was grossly negligent and/or committed repeated ac_:t,.fs_-‘ of negligence and/of, was |
incompetent in his care and treatment of Patients 1; 2 and 3. The circunistarices dté-as follows:

20. Respondent based his vaccine e‘xcrn"ptions on factors not considered contraindicgt_ions _
or precautions by the guidelines issued by the Centers for Disease Cohtro]' and Prevention or -tl__i"_e-
American Academy of Pedifé,trics. In the case qf Patient I, Respon‘dgﬁt;_relied lipon.a family
history of autoimmune, respiratory and what respohdent. termed ri¢uropsychiatric disorders.. In the
case of Patients 2 dnd 3, Respondent based his exemptions upon a family history of :IS_,CVQI_‘.,':I,‘I
illnesses occurring at variable times after a variety of vac‘c;'ines,' albeit stich the history does hot
indicate that vaceines caused the illnesses. The standara of caré for a ptimary care provider; -
consultant and specialist.is to-follow national standards for pediatric vaecination practices ang
immunization recommendations from the CDC, issued through the: Advisory Cornmniitteé on
Immunization Practices, and the American Academiy of Pediatrics, 'éé: suminarized in The Red
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Book. Neither a family history of disorders, such as that documented by Respondent fbr:Pat.igﬁt I,
nor-a family history of various illnesses at various times after a variety of vaceines, such as that
documented 'by‘Re,sp'ondent. for Patients 2 and 3, const’itu’té contraindications or precautions
recognized by the CDC or AAP; hence R_espondent’s exemptions fall below the st;ar_ld_ai;d of.care,

SECOND CAUSE FOR DISCIPLINE

(Gross Negligence/Repeated Negligent. Acts/Incompetence)
(Global Vaccine Exemptions) |

21. - Respondent RonKennedy, M.D. is subject todisciplinary action under sections.2234
and/or 2234(b) and/or 2234(c) and/or 2234(d) in thét Réspondent engaged in unpnofessionzi}
conduct, was grossly negligent and/or committed repeated acts of negligence and/or was
incompeten; in h;islr care and treatment of Patients 1, 2 and 3; The c‘itcurrllstances are as follows:

22. Respondent issued exemptions to all vaccines. There is no ingredient common to all
vaccines, There are some 's,pe-:ciﬁc coniraindications apply to indivi‘duﬂ vaccines and some
precautions, such as an acute illness, might require temporary deferral of immunization-uatil fhe.
illness has resoivéd. Pgtient‘s i, 2 and 3, as documented in Respondent’s récords, did not have any
contraindication or péecaution, as defined by the CDC-and AAP that would exempt them from
any recommended vaccine. Providing an exemption to all vaccines falls below the standard of
care. |

THIRD CAUSE FOR/BISCIPLINE

(Gross Negligence/Repeated Negligent Acts/Incompetence)
(Permanent Vaccine Exeinptions)

23. Respondent Ron Kennedy, M.D. is subject. to disciplinary action under-sections 2234
and/or 2234(b) and/.or 2234(c) and/or 2234(d) in that Respondent engage,d in unprofessional:
conduct, was grossly negligent and/or cdmmitted repeated acts of negligénce and/or was
incomp_etent.iﬁ his care and treatment of Patients 1, 2 and 3. The circumstances are.as follows:

24, Respondent issued exemptions that were permanent in duration. Permanent
exemptions to specific vaccines are appropriate when cohtraindications are present and not
expected to be temporary, for example a severe allergic.reaction, e.g. anaphylaxis; after a
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previous dose or to a vaccine component, or severe immunosuppression and [ive-vaccines. As:
stated above, a femporary condition, such.as an acute illness, miglit be a'precaution until the
iliness resolved. Patients: 1,.2 did 3, as:documented in Respondent’s récords, did net have any

events or conditions recognized by the CDC or AAP as-a-medical basis for a permanent

exemption from immimizations. Providing a permanient exemptich-falls belaw the standard of

care.,

FOURTH CAUSE FOR DISCIPLINE

(Inadeqitdte and Inaccurate R'ec"o'lf_d_sj) -
25. Respondent Ron Kennedy, M.D. is subject to disciplinary action under sectiont 2266.
inthat he fail’g:_c_l to maintain adequate and accurate records. As set foith dbove; Rf_csfppndeﬂt,"s
records fail to di.o_cu,m'ent 4 medical indication fo the vagcine exemptiors that heissued. Histories

inadequately documented atid objective findings do net support the:plan for vaccine exemptions; |

Respondent failed to obtain prior medical records from the children’s treating pediatricians, His

exemptions are boilerplate; st mulﬁp‘],é conditions without specifi¢ation.and e’.xé'mp.t- the chil&rén'
gven from vagccines o longer routinely tised..

WHEREFORE, Complainant requests that a Hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a décision:

L Revoking or suspending Physician's and Surgeon's Certificate Number C 36809,
issued to Ron Kennedy, M,D.; |

2, R'evoki‘ﬁg,_ suspending or denying appréval of Ron Kennedy, M.D.'s aithority to.
superv-ise physician assistants and -ad\.lanclzcd practice nurses;

3. Ordering Ron Kennedy, M.D., if placedio'n probatiot, to pay the Board the casts of

ST § P f
probation monitoring;.and
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4. Taking such other and further-action as deerned nécessary and propet;

JAN 29 2020

DATED

SF2019202804.
21767934.docx

Department of \E6nsumer Affairs
State of California
Complainant
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