: BEFORE THE
MEDICAL BOARD OF CALIFORNIA
'DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation

Against:
" David Lawrence Kosh, M.D. Casé No. 800-2017-036156

Physician's and Surgeon's
Certificate No. G40670

Respondent

DECISION

The attached Stipulated Surrender and Disciplinary Order is
hereby adopted as the Decision and Order of the Medical Board of
California, Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on March 15,
021.

IT IS SO ORDERED March 8, 2021.

MEDICAL BOARD OF CALIFORNIA

By%%
William Prasi

Executive Director

DCU35 (Rev 01-20189)
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XAVIER BECERRA

Attorney General of California

STEVEN D. MUNI :

Supervising Deputy Attorney General

MEGAN R. O’CARROLL

Deputy Attorney General

State Bar No. 215479

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7543
Facsimile: (916) 327-2247

Attorneys for Complainant

BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
Tn the Matter of the Accusation Against: Case No. 800-2017-036156
DAVID LAWRENCE KOSH, M.D. OAH No. 2019020491
8110 Timberlake Way
Sacramento, CA 95823 STIPULATED SURRENDER AND

Physician’s and Surgeon’s Certificate No. G

40670

Respondent.

DISCIPLINARY ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:

PARTIES

1.  William Prasifka (Complainant) is the Executive Director of the Medical Board of

California (Board). He brought this action solely in his official capacity and is represented in this

matter by Xavier Becerra, Attorney General of the State of California, by Megan R. O’Carroll,

Deputy Attorney General.

STIPULATED SURRENDER (800-2017-036156)
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2. Respondent David Lawrence Kosh, M.D. (Respondent) is represented in this
proceeding by attorney Robert J. Sullivan, Esq., whose address is: 621 Capitol Mall, Suite 2500
Sac¢ramento, CA 95814,

3. Onorabout August 24, 1979, the Board issued Physician’s and Surgeon’s Certificate
No. G 40670 to David Lawrence Kosh, M.D. (Respondent). The Physician’s and Surgeon’s
Certificate was in full force and effect at all times relevant to the charges brought in Accusation
No. 800-2017-036156, and will expire on April 30, 2021, unless renewed.

JURISDICTION ~

4. Acéusatioh No. 800-2017—036156 was ﬁled before the Boafd, and is currently
pending against Respondent. The Accusation and all other statutorily required documents were
properly served on Respondent on January 11, 2019. Respondent timely filed his Notice of
Defense contesting the Accusation.

5. A copy of Accusation No. 800-2017-036156 4is attached as exhibit A and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 800-2017-036156. Respondent has.also carefully read,
fully discussed with his counsel, and understands the effects of this Stipulated Surrender and
Disciplinary Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision;‘and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

117
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CULPABILITY

9.  Respondent understands and agrees that the charges and allegations in Accusation
No. 800-2017-036156, if proven at a hearing, constitute cause for imposing discipline upon his
Physician’s and Surgeon’s Certificate.

10. Respondent agrees that, at a hearing, Complainant ‘could establish a prima facie case
for the charges in the Accusation, and that fhose charges constitute cause for Discipline.
Respondent hereby gives up his right to contest those charges.

11. Respondent understands that by signing this stipulation he enables the Board to issue
an order accepting the surfender of his Physician’s and Surgeon’s Certificate without further
process.

RESERVATION

12. The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Medical Board of California or other
professional licensing agency is involved, and shall not be admissibie in any other criminal or
civil proceeding. . ., . | |

CONTINGENCY

13. This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this Stipulated
Surrender, without notice to or participation by Respondent or his counsel. By signing the
stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails
to adopt this Stipulated Surrender as its Decision and Order, the Stipulated Surrender and
Disciplinary Order shall be of no force or effect, except for this paragraph, it shall be inadmissible
in any legal action between the parties, and the Board shall nét be disqualified from further action
by having considered this matter.

14. If Respéndent ever files an application or petition for reinstatement in the State of

California, the Board shall treat it as a petition for reinstatement. The Respondent must comply

3
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with all the laws, regulations and procedures for reinstatement of a revoked or surrendered license
in effect at the time the petition is filed, and all of the charges and allegations contained in
Accusation No. 800-2017-036156 shall be deemed to be true, correct and admitted by the
Respondent when the Board determines whether to grant or deny the petition.

15. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Surrender and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

16. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or opportunity to be heard by the Respondent, issue and
enter the following Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. G 40670 issued
to Respondent David Lawrence Kosh, M.D. is surrendered and accepted by the Medical Board of
California. | |

1. The surrender of Respondent’s Physician’s and Surgeon’s Certificate and the Board’s
acceptance of it shall constitute the imposition of discipline against Réspondént. This stipulation
constitutes a record of the discipline and shall become a part of Respondent's license history with
the Medical Board of California.

2. Respondent shall lose all rights and privileges as a Physician in California as of the
effective date of the Board’s Decision and Order.

3. Respondent shall cause to be delivered to the Board his pocket license and, if one was
issued, his wall certificate on or before the effective date of the Decision and Order.

4.  The Board, upon the Respondent’s stipulation to surrender his certificate to practice
medicine, shall close the pending investigation of the Respondent in Investigation No. 800-2019-
051573. The Respondent understands and agrees that all information contained in Investigation
No; 800-2019-051573 shall be preserved. Upon a petition for reinstatement in case 800-2017- -
036156, the Respondent agrees and understands that the Board shall be able to use the

investigation in case 800-2019-051573 as a separate basis for denial of a petition for

4
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reinstatement. The investigation in case 800-2d 19-051573 shall be deemed to be true, correct, and
admitted by the Respondent when the Board determines whether to grant or deny a petition for
reinstatement. The Respondent understands and agrees that by entering into this stipulation, that
he is permanently waiving any and all claims of laches or statute of limitation defenses as they
relate to Investigation No. 800-2019-051573,

S.  If Respondent should ever apply or reapply for a new license or certification, or
petition for reinstatement of a license, by any other health care licensing agency in the State of
California, all of the charges and allegations contained in Acéusation, No. 800-2017-036156 and
Investigation No. 800-2019-051573 shall be deemed to be true, correct, and admitted by

Respondent for the purpose of any Statement of Issues or any other proceeding seeking to deny or

restrict licensure, and any proceeding where a Board determines whether to grant or deny the

petition.

ACCEPTANCE

I have carefully read the above Stipulated Surrender and Disciplinary Order and have fully
discussed it with my attorney, Robert J. Sullivan, Esq.. ] understand the stipulation and thé effect
it will have on my Physician’s and Surgeon’s Cettificate. ] enter into this Stipulated Surrender
and DlsCJphnary Order voluntarily, knowingly, and intelligently, and agree to.be bound by the

Decision and Order of the Medical Board of Cali omia.

J =)
DAVID LAWRENCE KOSH M.D.
Respondent

DATED: 9/8/2020

I have read and fully discussed with Respondent David Lawrence Kosh, M.D. the terms and
conditions and other matters contained in the above Stipulated Surrender and Disciplinary Order.

I approve its form and content.

1

DATED:  9/8/2020 A,

ROBERT J. SULLIVAN, ESQ.
Attorney for Respondent

STIPULATED SURRENDER (800-2017-036156)
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ENDORSEMENT

The foregoing Stipulated Surrender and Disciplinary Order is hereby respectfully submitted

for consideration by the Medical Board of California.

DATED: __ September 8,2020

SA2019300061
34351759.docx

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
STEVEN D. MUNI

Supervising Deputy Attorney General

V%Mﬂm/é

MEGAN R. O’CARROLL
Deputy Attorney General
Attorneys for Complainant

STIPULATED SURRENDER (800-2017-036156)
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XAVIER BBCERRA o :
; o STATE OF CALIFORNIA
Att G 1 1 :
gitorney General of California SXCE%AEL BCO)ARD OF CALIFORNIA
Supervising Deputy Attorney General NT
MBGAN R, O'CARROLL - o K, o ANALYST

Deputy Attorney General

State Bar No. 215479

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7543
Facsimile: (916) 327-2247

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA .
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter-of the Accusation Against:, | Case No. 800-2017-036156
David Lawrence Kosh, M.D. . |ACCUSATION
8110 Timberlake Way :
Sacramento, CA 95823
Physncnan s and Surgeon's Certlflcate '
No. G 40670,
' Respondent,
Complainant alleges:
PARTIES - °

1. Kifnberly Kirchmeyer (Complainant) brings this Acousation solely in her official
capacity as the Executive Director of the Mediodl Board of California, Department of Consumer‘
Affairs (Board). ' o

2. ~ Onor about August 24, 1979, the Medical Board issued Physician's and Surgeon's
Certificate Number G 40670 to David Lawrence Kosh, M.D. (Respondent). The Physician's and
Surgeon's Certificate was in full force and effect -ét all times relevant to the charges brought
herein and Will expire on April.30, 2019, unless renewed. -

1
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JURISDICTION

3. This Accusation is brought before the Board, under the authority of the following
laws. All section reference.g are to the Business and Professions Code unless Qt_hefwise indicated.
"4, Seection 2227 of the Code provides in pertinent f)art, tha;c a licensee who is found -
guilty under the Medical Practice Act may have his or her Iiceﬁse revoked, suspended for a period

not to exceed one year, placed on probation and required to pay the costs of probation menitoring,

or such other action taken in relation to discipline as the Board deems proper.

5. Section 2234 of the Code, states:
“The board shall take action against any licensee who is charged with uriprofessional

conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of; or-conspiring to violate any provision of this chapter. |

“(b) Gross negligence. | _

““(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial ﬁeglige‘nt act or omission followed by a separate and distinct departure from. | -
the apblicable standard of care shall constitute repeated negligent acts. |

*(1) An initial negligent diagnosis followéd by an act or omission medically appropriate for
that negligent diagnosis of the batient shall constitute a single negligént act.

“(2) When the standard of care fequires a change in the diaghosis, act, or omission that
constitutes the.negligent act described in paragraph (1), inclyding, but not limited to, a

reevaluation of the diagnosis or a change in'treatment, and the licensee’s conduct departs from the

applicable standard of care, each departure constitutes a éeparate and distinct breach of the

standard of oaré.
“(d) Incompetence. . ‘
“(e) The commission of any act involving dishonesty or corruption which is substant;ally
related to the qualifications, functions, or duties of a physician and surgeon.
“(f) Any action 6r conduct which would have warranted the denial of a certificate.
2 .
S L .- _.(DAVID LAWRENCE KOSH, M.D.) ACCUSATION NO. 800-2017-036156: .
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“(g) The practice of medicine from this state into another state ot dountry without meeting
the legal requirements of that state or country for the practice of medicine, Section 2314 shall not
apply to this subdivision, This subdivision shall become operative upon the impleméﬁtation of the
proposed reg‘istratidn program described in Section 2052.5.' ' : \ | |

“(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview by the board, This subdivision shall dnly apply to a certificate holder
who is the subject of an investigation by the board.” | ' t

6. Atall times alleged heréin, Section 3502, 1! of the Code provided that physician
assistants issuing drug orders for scheduled medications were doing so on behalf of, and as an
agent of, the supcrv.ising physician, .

7. Unprofessional conduct uﬁdér section 2234 of the Code is conduct which breaches

the rules or ethical code of the medical profession, or conduct which is unbecoming a membet-in

good standing of the medical profession, and which demonstrates an unfitness to practice

medicine. (Shea v. Bd; of Medical Examiners (1978) 81 Cal.App.3d 564, 575.)

8. Section 2266 of the Code states: “The failure of a physician and surgeon to maintain

- adequate and accurate records relating to the provision of services to their patients constitutes

unprofessional conduct.” -

9. -Business and Professions Code section 725 provides that acts of clearly excessive

prescribing of drugs is unprofessional conduct (subd. (a))-and a mlsdemeanor punishable by fine |

and incarceration (subd. (b)).
FIRST CAUSE FOR DISCIPLINE
" (Gross Negligence) -
10. Respondent is subject to disc‘iplinary action under section 2234, subdivision (6), of
the Code, in that he committed gross negligence in the mannef'in which he provided opioid

treatment to a patient with chronic nonmalignant pain. The circumstances are as follows:

! Business and Professions Code section 3502.1 was amended by Stats. 2018, Ch. 693,
Sec. 10, Effective January 1, 2019.

3
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11. A Confidential Patient (C.P.)?, died on October 14, 2013 from an ovetdose of

“fentanyl. Post-mortem toxicology showed the presence of fentanyl, norfentanyl, amphetamine,

methampﬁetamine‘, clontazepam, alprazolam, and THC. C.P. was 36 yeafs old at the time of his
death, The Coroner’s report described C.P.’s teeth as carious, with many of them presentmg as
totted stubs along the gumlme |
12. Respondent is a Board-certified Family Medicine physician at Assoclated Famlly
Physicians, in Sac_ramento, California. On or about A-'prilh. 17,2012, C.P. initiated care at -
Associated Family Physicians. C.P. was initially seen by a Nurse Practitioner in the practice.
C.P. reported having a fever and a rash, with a histdry of MRSA infection. He reported having
ps'eudoseizures lasting secOhds with associated amnesia. He reported that he had been evaluated

by multiple neurologists. The Nurse Practitioner noted that C.P. had a history of

rhethamphetamine abuse, as well as carpal tunnel syndrome, peptic ulcer disease, lumbar disc

herniation with myelopathy, sciatica, medical marijuana use, testicular hypofunction, migraine

- headaches, pseudo-seizures, panic disorder, and tobacco use, At his initial visit with the Nurse -

‘Practitioner, C.P. reported that he discontinued opioid pain medication about four weeks before

this visit. "He reported a taper of morphine and discontinuation of Norco and oxycodone. His
medications were listed as Androgel, albuterol, dicyclomine, Klonopin, 2mg (frequency not
specified), Lasix 20-40 mg as needed.for edema, Phenergan 12.5-25 mg as needed for nausea,

Zofran, -and medical marijuana by vaporizer, . An MRI of C.P.’s brain was noted to show

dcmyelmatlon and gliosis as of November 10, 2011, An MRI of the lumbar spine on July 9, 2009

showed left paracentral dISC extrusion and post—operatlve findings cons1stent with hemi
lammectomy
13, Atthe Apr11 17,2012 appomtment C.P.’s temperature was 100.4 degrees F ahrenheit.

The p'hyswal examination revealed poor hygiene, anxiety, a popular erythematous rash on the

neck and arms, a nonfocal neurological examination, and a normal psychiatric examination. The

assessment listed MRSA cellulitis, pseudoseizure, and testicular hypofunction. The plan was a

2To protect the patient’s identity, his name is withheld from this Accusation. His 1dent1ty

will be moluded in the discovery materials provided to Respondent.

4
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referral to an endocrinologist, Bactrim DS twice per day, Norco 10/325 1-2 tablets every 4 to 6

‘hours-as needed for pain. C.P.’s medications were listed as Oxycodone 10 mg every 4 hours,

Phenergan 25 mg three times per day. as needed for nausea, buspirone 5 mg twice per day, Xanax
2 mg twice per day as needed, and K]oﬁopin half a tablet every 6 héurs. The"quantities of
Phenergém and ééntrolled medications were not noted.’ The CURES data and Pharmacy records
do not show that thé Nurse Practitioner prescribed these, or any, controlled medications to _C.P.‘
The CURES repoﬁs do show that C.P. oontiﬁued to fill prescriptions for morphine and Norco
from his previous provider, even severél weeks after he initiated care at Associated Family
Physicians. ) | _ | | |

14. C.P.’s records from Associated Family Physicians show that on or about April 19, .
2012, he called to request a reﬁllA of oxycodone, claiming that he had taken his last oxyEodone pill
that morning, (contrary to his claim to the Nurse Practitioner that he had stopped all opio.id
medication thirty days before that appointment). It is not clear if Phenergan was préscribed. On
April 17, 2012, a telephone note indicated buspirone 5 mg twice pef day. '

15, Responden.t séw C.P. for.the first time on or about April 23,2012, The chief
complaint listed in the m¢dica1 record of this visit.is Medication Review. The history and
med'icationé were confirmed. Phenergan is listed at 12,5 mg twice per day as needed for nausea.
Neither oxycodone nor Norco are listed as medicationé being taken, Xanax is listed at 2 mg,
twice per day. C.P, did not have a fever, A ph&s-i-cal examination was not documented. " As his -
assessment, l.lespondent'l'i'sted lumbar disc herniation with myenlopathy. Respondent did not list
any opieid medications in the treatment Ip-lan. During his intery_iew with Board investigators,
Réspondent stated that there should be a report that he dictated for ever).' patient visit he had with
'C.P. He could not explain why the dictated report was not in the record for any of his visits with
C.P. CP. ﬁllé_d a prescription for 10 fentanyl patches at 50 mcg/hour from Respondent on or,
about April 23,2012, | |

3 Phenergan (Promethazine) is a first-generation antihistamine, It is indicated for the
treatment of nausea and vomiting, It is not recommended for long term use. It causes respiratory
and central nervous systent suppression and potentiates the euphoric effect of opioid and
benzodiazepine medication. It is often abused with opioids and has a high black market value.

5 .
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16. At his interview with Board investigators, I‘{espon_dent stated that he did not view C,P,
to be at any greater risk than other patients for medic;ation misuse due to having a history of
methamphetamine abuse because C.P. Stated that he stopped using methamphetamine. .
Respondent did net do any toxicélogy testing of C.P. to check for abérranf drug behaviors, either
before beginning treatment or during the course of treatment. When asked by Board investigators
why he did not do toxicology sc‘reening on C.P., Respondent stated that it was not his custom at
the time to do so. There is no documentation in the record to show that Resbondent discussed
with C.P. the risk and benefits of the opioid medications and other controlled medications he
presoribed to C.P. Respondent told Boax;ﬂ invéstig_atoré that it was not his practice to discuss the
risks of respiratofy danger from controlled medications in 2012,

_ 17; A series‘ of telephone messages éhow that between April 30, 2012 and May 1, 2012,
C.P. called Associated Family Physicians to report that his pain patch was not strong enough, and
to reques't*additional opioid medications. A May 2, 2012 ‘gelephone note states that Norco was
refilled. C.P, filled a prescripfioﬁ for Norco from Respondent on May 1, 2012, C.P. also filled a
prescription for morphine su'lfa‘té from his previous provider on May 6, 2012. | ’

18.  On or about May 9,2012, 'CSP. had ariother appointment with Respondent. At this
appointment Respondeﬂt indicatéd that C.P. was doing better wiih his pain management with
Duragesic4 50 meg patch and usihg Noreo 10 mé several times a déy as needed for béckup. '
Respondent recorded that C.P.’s function was jmproyirig although an examination was not
documented. The assessment recqrded incomplete control of pain, and the plan was to increase
Durageéic to 75 meg, and use Roxonal’ rather than Norco. The frequency of the Duragesic was
not specified. | There ate no instructions on how to take the Duragesic and Roxonal documented.
Respondént did not specify what, if any, medications he was prescribiné on this visit. CURES
shows that C.P. filled a prescription for morphine sulfate and Fentaﬂyl from Respondent on May

9, 2012, and a prescription for Norco from his previous provider on May 11,2012,

4 Duragesic is the transdermal formulation of fentanyl,

5 Roxonal, or morphine elixir, is a liquid formulation of motphine, The formulation C.P.
used was 20 mg/ml. Roxonal is a potent, rapidly acting opioid used mainly in the outpatient
setting to treat terminal cancer pain in-a hospice setting. When held in the mouth sublingually, it
passes metabolism by the liver and can provide a rapid high similar to that of heroin. :

6
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19, After the May 9, 2012 appointment with Respondent, C.P.’s medical records contain
a series of telephone call notes. The first is a May 13, 2012 note indicating that Klonopin was

.being refilled. Next a May 16, 2012 note stated that C.P. was complaining of seizures, The note

appears to show that Klonopin and Roxonal were refilled. A May 18, 2012 telephone note shows

that Phenergan; buspirone, Lasix, and Nasonex and Xanax were refilled. Respondent recorded a
note in the telephone encounter dated May 19, 2012, stating “pls inquire about this one. [Nurse

Practitioner] wrote down 2 mg tabs.tid when he was accepted as a new pt.. what and how much is

he really taking?” A medical secretary added a note that C.P. was using “Klonopin 4 tid” and

Xanax as needed. In this note, Zofran is also' listed, as well as Klonopin, and Roxonal. The next
day, on or about May 20, 2012, Respondent wrote “pts self altered treatments with controlled
me_dioatioﬁs makes me very concerned. I.do not feel comfortable treating him with additional
medications till he sees me in-person at the scheduled appointment.”

20. On or about May 24,2012, C.P. had an appointment with'Respondent. Respondent

| recorded that C.P, had p'robl»ems with the Duragesic patch adhering fo his skin. The plan was to

use a bio-occlusive dressing over the patches. Respondent also recorded that C.P. explained his

use of benzodiazepines to him. He stated he was taking Klonopin 2mg half a tablet every six

“hours, and he also uses an occasional 1 mg, when he feelsa pseudo seizure ‘coming on. It was not

clear whether C.P. was clalmmg that he used an additional 1 mg of Klonopin or Xanax, since the
Xanax dose recorded to date was 2 milligrams. During his interview with Board mvestlgators,

Respondent acknowledged that he never spoke with a psychiatrist about C.P.’s pseudoseizures to

try to obtain advice or a consultation.

21, C.P. next saw a Physician As31stant in the practice, on or about May 25, 2012 fora

fall and head injury. The Physician Assistant recorded that C.P. was usmg more Roxonal than

prescrlbed and may need-an early refill. The dose-of Xanax is noted here to be 1 mg. C, P is also
noted to be taking Norco, Duragesic,l Roxonal, and Promethazi’ne . Promethazine is listed as both
12.5 and 25 mg,

111
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22. Onor about May 31, 2012, C.P. called to requeét’ an early refill of Duragesic, which
was approved by Respondent. On or about June 5, 2012, C.P called to request a refill of Xanax.
Respondent entered a note in the telephoﬁe encounter stating, “need to know how many Xanax he |

takes per day.” On or about June 14, 2012, another telephone note reflects that a refill for

| Klonopin was faxed and states “pt not happy with the Klonopin 1 mg.” A telephone note on or

about June 26, 2012 states “Pt called stating that since his Klonopin dose has changed he has been

" having multiple seizures a day. He stated it is delusional dementia.”

23, On or about June 26, 2012, C.P. saw the Physiciaﬁ Ass('istantvfol‘ an injury to his right
wrist, On or about June 27,2012, a telepﬁbne no;ce indicates C.P. requested and obtained a refill
of Phenergan. On or about July 1, 2012, C.P, called fo request a r_cﬁll of Duragesic and Xanax,
The note does not indicate the strength of the refills. - | | . | -

24.  On or about July 10, 2012, .C.PI, saw Respondent. Respondent recorded that the
pseudoseizures were controlled with Klonopin 2mg twice per day, and therefore the usé of Xanax | .
has decreased. Re'spondent recorded that C.P.’s paiﬁ was well controlled with Duragesic and
Roxonal, Norco was not discussed.. The pian was to increase the Klonopin, and continue
Duragesiq and Roxanol, and decrease Xanax. On or about July 13, 2012, C.P, called'to‘rcpor,t
having multiple falls, His medication list included Kloﬁopi’n, 2 mg, Xanax 1 mg, and Phenergan
25 mg. ' - | |

25.  Onor about July 26, 2012, C.P. had a visit with a Physician Assistant for an injury to
his foot. In addition to Klonopin, Xanax, Duragesic and Roxonal, Norco is listed among his .
medications, Throughout thé: .reslt of July, 2012, C.P. made several telephone calls to request and
obtain refills of Roxonal, Duragesic, and.Xanax. T ' |

26, " Onor about August 11,2012, C,P. called to report a possible shingles rash, and

. request additional pain medication before he could be seen in the office. Respondent noted that

C.P. already has a lot of pain medication, On or about Auguét 12,2012, C.P. was seen by a »
Physician Assistant and diagnosed with and treated for shingles. There is a separate record
indicating that Respondent saw C.P..for this visit. It is not clear which provider saw him on this
date. '
8 :
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27.  The medical tecords show that C.P. did not have any in-person appointments.at
Associated Family Physicians after the August 12, 2012 appointment through tfxe rest of 2012,
Howéver, there are multiple telephone note encounters recbgded. On or about August 24, 2012, a
telephone call note reflects that C.P. called to request, and obtained a refill of Roxonal. On
August 28, 2012, a note shows C.P. called fo repdrt a poss’iblé MRSA infection. A visit was
recommimended, Bactrilﬁ was called in for C.P. On August 29, 2012, CP called again to request
refills and to request that the Xanax prescription change from the 1 milligram' to the ‘2 milligram
formulation for cost fea}sons. The strength of the refill is not listed in the encounter note.

28. Throﬁghout September, October, and November, 2012, C.P. called in and receivéd
refills of Klonopin, Roxonal, Xanax, and Duragesic. On or about December 10, 2012, C.P. was
arraigned in Sacramento Superior Court on a felony drug charge. On or about December 13, |
2012, C.P, called and received a refill of 30-Xanax tablets. Roxonal and Klonopin were refilled
on -or about DecemBer 22,2012, On or about December 21, 201’2,' a note indicates fhat C.P. was
sent a .discﬁarge letter from the praétice statitfng that he had failed to pay his bill. A December 24,
2012 note stated that the discharge letter was mailed November 19, 2012, and that he would
receive acute care only due to having a Balanc¢ owed. The note further indicates that C.P; would
call back and make billing arrangements. On or abdut December 31, 2012, a telephoné note |
shows fh'at CP.’s Xaﬁax prescription was reﬁlle_d with 60 tablets, From this point onward,
CURES shows that C.P. received the Xanax 2 mg in the qﬁantity of 60 tablets, which was double
the amount of his previous dose, THer_e is no corresponding record indicating the reason for this
char;ge. |

29,  On or about Jariuary 8, 2013, Respondent had another visit with C.P. At this

appointment Respondent and C.P. discussed C.P.’s reports that the Duragesic patch he was using

would not adhere, and Nasonex was recommended to assist with that, Respondent noted that C.P.
feported visual hallucinations, and that “he would just like the hallucinations to go away.”
Respondent noteci thét C.P. was previously seen by a psycﬁiatrist, but cannot find one who takes
111 B . ¢
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Medicare. Respondent ordered Zyprexa® 10 mg at bedtime, and to return in two weeks. No. -
physical examination is documented. During his interview with Board Invéstigators, Respondent
stated that he did not believe it would be possible to obtain a psychiatric referral for C.P, because
in his experience patients with C.P.’s medical insurance would not be accepted as patients by
psychiatrists in the Sacrameﬁto area.

30. On or about January 25, 2013, C.P. had another visit with Respondent. He reported
his hallucinations were improved. He stated tha£ he acci'dente-tlly doﬁbled h;s dose of Zyprexa and
that helped his hallucinations. Respongient did not doéument a physical examination, |
Respondent did not specifically record the plan for use of Zyprexé going forwafd from this visit,
although subsequent records reﬂect,C.I.’."s dose of Zypre)l(a continued to.be the doubled amount
of 20 mg. Throughéut January, February, and March, telephone notes indicate that Xanax,
Duragesic, and Roxonal were refilled.

31, On 61‘ about March 14, 2013, CP had an appo'in-tment with Respondent, At this visit,
C.P.’s prolactin was noted to be minimally elevated, A workup of hyperprk)lactiném_ia.was Brieﬂy
discussed, but no physical examination is recorded. '

32. On or about April 3, 201 3, C.P. pled no contest to a felony drug cfime, and was

sentenced for the offense. On or abouf April 4,2013, a telephone note in C.P.’s file shows that

C.P.’s father dropped off a form to the Office to fill out relieving C.P. from having to participate |

in the' Sheriff’s Department work-release program. On or about April 5, 2013, C.P. had an
éppointment with Respondent to discﬁss the paperwork. The record of this appointment does not
include a history of present illness, physical exa_mination or any reports of C.P.’s mental status,
Respondent executed a document entitled “Physician’s Evaluation” from the Sacramento County

Sheriff’s Work Ré]ease Division, The form indicated that applicants for Work Release Program

‘require a medical release from their physician, and that applicants for the Home Detention

Program require a release from their physician, as well as a letter on the physician’s lettethead.

6 Zypre-xé (olanzapine) is a second generation antipsychotic medication that is used in the

treatment of bipolar disorder and schizophrenia, particularly schizophrenia associated with

agitation. Tt can be used off label to treat acute intoxicated delitium resulting from amphetamine
intoxication. It has additive CNS depressant effects with opioids, benzodiazepines, and muscle
relaxers. It carries a black box warning for use in dementia-related psychosis.

10 :
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Respondent filled out the form indicating that he saw C.P. on April 5, 2013, for chronic pain

syndrome, and that C.P. takes medications including fentanyl and Klonopin, and that he was
unable to perform any activities at all. Respondent further signed a letter on his letterhead stating |
that C.P. is able to patticipate in Ithe Home Detention Program. This was the last in-person
e.ppo-intment C.P. nad with Respondent. |

33, Onorabout April 23, 2013, a telephone message netes that C.P. called to request a
refill of Rexonei, and stating the pharmacist recommended he take the medication three times a
day instead of twice to prevent him from getting sick. Respondent responded that the suggestion
did not make clinical sense. On or about May 4, 2013, CP. saw a different physicien in the.
practice for foot pain and was given a podiatry referral. ‘This was the last in-person visit C.P. had
with Associated Family Physicians,

I 34. During May, June, July, August, and September, C.P. continued to receive refills of |
controlled medications from Respondent, despite not coming in for any appointments. Between
May 23, 2013, and September 4, 2013, tlie telephone notes in C.P.’s chart show that he called to
request and-obtained refills en Roxonal, Duragesic, Xanax, and Klonopin. On or about August
23, 2013, Respondent prescribed 60 tablets of Klonopin-2 mg. On or abont Septemeer 12,2013,
respondent prescrib.ed_an additional 180 tablets of Konopin 2mg. On or-about September 12,
2013, Respondent prescribed 180 tablets of Xanax 2 mg, and then a separate, additional
prescription of4Xanax 2 mg tablets on or about September 19, 2013. This represents a
quadrupiing of the effective dose of Klonopin, and an increase in C.P.’s dose of AXanax by more
than tenfold in the month before his death. ‘C.P.-died fifteen days after the final prescription of
Xanax, with no 'Xanax detected in his system. '

35, Respondent’s rnedieal records for C.P. do net contain any reason or explanation for
the sudden marked increase in the amount of Xanax and Klonopin he prescribed to C.P. At his
interview with Board investigators, Resp_ondent suggested that this may have been an error.

11
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36, During his interview with Board investigators, Réspondent stated that it was his usual
practice to follow up with patients every six months for an appointment once the patient was

stable on an opioid medication regimen, He stated it was not unusual for him to not see C.P.

. durihg the time leading up to C.P.’s death,

37. Respondent stated that he was unaware that C.P, was charged or convicted of a drug
crime during his time as. a patient with Associated Family Physicians. Rcspondént indicated that
when filling Aout paperwork for 4 patiént for a medical release with the Sheriff’s Work Release
Program'it would be his normal practice to inquire as to the circumstances of the legal troubles.
However, in this case, he claims not to have done so, even at the appointment that was scheduled
for the purpose of completing this paperwork. Board investigators spoke with C.P.,.’s rolatives
after his déath and they reported that they were aware of his legal troubles,.and believed it was the
result of C.P. attempting to. sell prescription medications to an undercover police officer. They
further reported that C.P, was known to put the fentanyl patches in his mouth to chew on them.,

38. The medical record does not contain a clear statement of what qﬁal}tity of each
medication is prescribed at each specific date.. However, a review of the pharmaéy and CURES |
records show that C.P. filled the following. prescriptions at these amounts on these dates, which

correspond to the following daily dose of medication:”

Duragesic (Strength in meg/Hr) ' Roxonal 20 mg/ml V
| Date  |'Str, |# | Patch/day | Mcg/hr " | Date mL | mL/d
a3z’ 150 (10 {06 eas s |30 17

62,5 5”712 |60 2.0

5/9/12 75 10 {04

7/26/12

8/29/12 9/22/12

929112 -

7 Approximately four of these prescriptions were relayed by the Physician Assistant being
supetvised by Respondent. Because the Physician Assistant was acting as an agent for
Respondent, seeing Respondent’s patient, Respondent is responsible for the preseriptions.

12

- . (DAVID.LAWRENCE KOSH, M.D.) ACCUSATION NO, 800-2017-036156 .




0~ O W

©

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

E-N N

(Cont.) Duragesic (Strength in mcg/Hr)

Date

10727/13

St I

# | Patch/day

75715 fos

Meg/hr |
176

Roxonal 20 mg/ml

Date

_mLA

mL/d

12/26/12

75

15 1.2

iz 6o

1.9 -

'1;<¢8713 )

| 100

12/23/12 | 60

12,0 .

100

115 |05

| 2813

60

4/5/13

4123/13° | 60 .

7/2/13

13 [100° |15

.1 6/25/13 | 60

9/6/13

100

15 {05

100

:Klonopin

' Date

Strength | # = |

6/14/12

8/9/12

10/9/12

60

1213

12/22/12

2/22/13

363 |2

4/23/13

160

§/23/13

8/28/13 | 60 1.9

Xanax

Strength | #

9/28/12

1275

11/18/12

32113 |2 -

60

EVLLEIRE)

leor fas
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' (Cont.)

Klonopin Xanax
Date | Strength | # mg/d [ Défe_ Strength | # Mg/d
612313 |2 160 39 | lsons (20 e {39
T124/13 ' 6/10/13
$/23/13 K
912113 |2 180 | 12.0 8/9/13 |
9/19/13 |2 180 | 12,0
39,

111

» Respondent was grossly negligent in provision of opioid tieatment to C.P. for his acts

.and omissions including, but not limited to, the following:

a. Failing to obtain and dc;cument informed consent to treat C.P. with opioid”
medications, particularly in light of his history-of substance use disorder;

b. Failing to document and obfain informed conseént for co-administration of opioids and
benzodiazepines; |

¢. Failing to-obtain a toxicblogy screening before initiating opioid medication for
chronic pain; | ‘ . .

d. Failing to doéument ongoing prescription from C.P.’s previous provider and other

| pfbviders. ) |

e. Failure to investigate C.P.’s prior and (‘>urrent. opioid bres’cript’ions by pha_r1hacy
checks, CURES review, or consultation with previous physicians before beginning
fo prescfibe opioids to C.P.

f, Failure to maintain a high index of suspicion of aberrant drug behavior by C.P.', and
failure to make efforts to detect and address it;

g, Failure to recognize signs of aberrant.drug behavior by C.P.;

h. Failure to respond to information concerning C.P.’s criminal arrest and conviction

insofar as the criminal conduct could prov.ide evidehcg of aberrant.drug behavior.

14
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SECOND CAUSE FOR DISCIPLINE

(Repeatéd Negligent Acts)
40, . Respondent is subject to disciplinary action under section 2234, subdivision (c), in
that he was repeatedly negligent in his provision of opioid freatment to C.P.
41 . Paragraphs 10 through 38 are i"ncorpord"ced by reference as if fully set forth herein;v
42, Respondent was repeatedly negligent for his act and o1niss{pns including but notA |
limited to the following: | |
a. Failing to obtain and document informed consent to treat C.PV. with opioid
medications, particularly in light of his history of substance use disorder;
. Failing to document and obtain informed consent for co-administra'tion of opioids and "
benzodiazepines; |
c. Failing to obtain a toxicolog-y scréenin»g before initiating opioid r'nedicaﬁon for
chronié pain; ,
d. Failing to document ong.oing'préscription from.C.P.’s previous provider and other
providers. |
e. Failure to investigate C.P.’s prior and current opioid prescripﬁoné by pharmacy -
checks, CURES review, or. bonsultation wifh previous physicians before beginniﬁg
to prescribé opioids to C.P. - A
f. Failure to maintain a high index of suspicion of aberrant drug behavior by C.P., and |
* failure to make efforts to detect and address it;
g. Failure to recognize signs of aberrant drugA behavior by C.P.;

_ h. Failure to respond to information concerning C.P.’s criminal arrest apd convictioﬁ
insofar as the criminal conduct could proQide evidence of aberrant drug behavior;
and | ‘

. Failure to accurately and adequately document the types and amounts of controlled

“substances prescribed on each date.

iy
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THIRD CAUSE FOR DISCIPLINE
- (Gross Negligence) .
43, Respondent is subject to disci;ilinary action under section 2234, subdivision (b), of
the Code, in that he was grossly negligeﬁt in his evaluation and management of C.P.’s psychiétri'é
conditions, | | |
44, Paragraphs 10 through 38, above, are incofporat‘éd héréin as if fully set forth, ~
45. Respondent was grossly negligent for his acts and 01nissioﬁs including, but not
limited to, the f.’ollowing: | |
a. failing to explicitly evaluate and document the potential for active methamﬁheiamine»

wuse in C.P. despite the evidence he presented with at his initial visit including the

history of methamphetamine use, current anxiety, poor.hygiene, rotted teeth, and an

infected rash on upper extremities; '

b. failing to act on this evidence by obtaining a urine toxicology screening for drugs of
‘abuse before beginning treatment of C.P.; |

¢. failing to vigorously pursue and document efforts to seouré a neurological and.
psychiatric evaluation .of C.P., a patient vﬂnom Respondent §vas tréating- with .
benzodiazepines for psychogenic nonepileptic seizures; '

d. failing to 'mstitute and monitor rigorofxs anti-suicide precautions in C.P. from at least
January 8, 2013 onward; |

e. failing to perform frequeﬁt clinic visits with C.P. from at least January 8, 2013
onward given the absence of established psybhiatric care;

" f. continuing the simultaneous prescription of multiple toxic medications including
| opﬂ)idé, benzodiazepines, and Phenergan from fhe January 8, 2013 visit onward;'

g. failing to encourage C.P. to present to an Emergency Room with comprehensive

psychiatric sérv'ices instead.of undertaking to treat C.P. with Zyprexa for psychosis

without establishing a diagnosis to explain his psychotic symptoms;

16 : , S
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h. failing to document consideration of sbmatié pain disorder as a diagnosis to explain
some of C.P.’s chronic pain and to refer C.P. to either a pain treatment center or to a
psychiatrist for treatment somatic pain disorder;

1. failing to recognize and respond to C.P.’s June 12, 2012 complaint of “delusionél
dementia’ as an eXp're'ssior; of symptoms of sever psychiatrié disease requiring
urgent efforts to refer him to psychiatric care, or tc; at least document eff;_orts to do
$0; |

j. continuing to prescribe RoXoﬁal, Duragesic, Xanax, Klonopin, Phenergém, and
Zypreka after June 12, 2012, wi.thout 6btaini’ng toxicological screening to exclude
the diagnosis of stimulant use disorder lea&ing to intoxicated-delirium;

k. prescribing mas-siveand increased amounts of Klonopin, and Xanax in September o.f

2013; and | o
1. failing o reco gnize that he lacked the training and experience to treat C.P.’s complex
"~ and serious psychiattic disease from at least June 12, 2012 onward.

FOURTH CAUSE FOR DISCIPLINE

(Repeated Negligent Acts)

46. Respondent is subject to disciplinary action under section 2234, subdivision (c), of -

the Code, in that he was grossly negligent in his evaluation and management of C.P.’s psychiatric |

conditions. . .
47, Para'graphs 10-through 3;_8, above, aije incorporated -her.ein és if fully set forth.
| 48. Respondent was repeatedly negligent for his acts and omissions including, but not
limited to, the fblloWing: - ’ '
a. failing to explicitly evaluate and décument the potential for active metﬁarnphetamine
" use in C.P. despite the evidence he presenteci with at his initial visit in¢luding the
history of methamphetamine ﬁse, current anxiety, poor hygiene, rotted teeth, and an
infected rash on upper extremities; |
b. failing to act on this evidence by obtaining a urine toxicology écreening for-drugs of

ébuse before beginning treatment of C.P.;
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-¢. failing to vigorously pursue and document efforts to secure a neurological and

psychiatric evaluation of C,P., a patient whoﬁl Respondent was treating with
" benzodiazepines for psychogenic nonepileptic seizures;

d. failiﬁg to institufe and monitor rigorous anti-suicide precautions in C.P. from at least
'JanuaryA 8, 2013 onward;

¢. failing to perfqrm' freéuent clinic visits with C.P, from at least Jaﬁuéry 8, 2013'.
.onward given the absence of established psychiatric care; |

f. continuing the simultaneous pre:scription of multiple toxic medications including
opioids, benzodiazepines, and Phenergan from the January 8, 2013 visit onward;

g. failihg to encourage C.P. to present.to an Erhergency Room with comprehensive
psychiatric services instead of ﬁndertaicing to treat C.P. with Zyprexa for psychosis

| without esfablishing a diagnosis to explain his psychotic symptoms;
h. failing to document consideration of somatic pain disorder as a diagnosis to explain .
| some of C.P. ’s. chronic pain and to refer C.P. to either a p.ain treatment center or to a
psychiatrist for treatment somatic pain disorder;

i. failing to recognize and respond to C.P,’s June 12, 2012 complaint of “delusional |
dementia” és an expression of symptoms.of sever psychiatric disease requiring '
ur.genti efforts to refer him to psychiatric care, or to at least document efforts to do
$0;

J. continuing to prescribe Roxonal, Duragesic, Xanax, Klonopin, Phenergan, and

| Zyprexa after June 12, 2012, without obtaining toxicological screening to exclud.e ‘
the die;-gnosis of stimulant use disorder leading to intoxicated delirium;

k. prescribing massive and increased amounts of Klonopin, and Xanax in September of
20 13; and . | .

1, failing to recognize that he lacked the training and experience to treat C.P.’s complex

and serious psychiatric disease from at least June 12, 2012 onward.-
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FIETH CAUSE FOR DISCIPLINE
(Excessive Prescribing)

49, Respondent'is subject to disciplinary action under section 725 of the Code in that he
prescribed excessive amounts of controlled substances to C.P. causing him great harm.,

50. Paragraphs .1 0 through 38 above, are incorporated herein as if fully set forth,

51, Re’spondent’s‘ conduct as described constitutes unprofessional cenduct in violation of
Business and Professions Code section, 725 of the Medical Pre.ctices Act, and provides cause for
discipline against his physwlan s and surgeon’s certificate,

SIXTH CAUSE FOR DISCIPLINE

(Failure to Maintain Adequate and Accurate Records)

52. Respondent is subject to disciplinary action under section 2266 in that he failed to

maintain adequate and accurate records of C.P.’s care and treatment.

" 53, Paragraphs-10 through 38, above, are incorporated herein as if fully set forth.
54.  As set forth in parag'raphs 10 through 38, above, Respondent failed to adequately and
accurately document the prov151on of care to patient C.P,, thus subjectlng his license to dlsmplme.

SEVENTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct)
55. Respondent has subjected his license to -diéeiplinal'y action under sections 2227 and

2234 of the Code, in that he has engaged in conduct which breaches the rules or ethical code of

the medical profession, or conduct which is unbecoming to a member in good standing of the

medical profession, and which demonstrates an unfitness to practice medicine, as more
particulatly alleged in paragraphs 10 through 38, above, which-are heteby incorporated by
reference and re-alleged as if fully set forth herein,

DISCIPLINARY CONSIDERATIONS

56. To determine the degree of discipline, if any, to be imposed on Respondent Dav1d
Lawrence Kosh, M.D., Complainant alleges that on ot about December 6, 2013, in a priot
disciplinary action entitled, “In the Matter of the First Amended Aceusation Against David
Lawrence Kosh, M.D.” beforez the MedicaI Board of California, in Case No. 12-é010-206600,
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Respondent was Publically Reprimanded pursuant to Business and Professions Code section

2227, subdivision (a)(4). Under the terms ~of the Public Reprimand, Respondent was required to

complete a Medical Recordkeeping course and a Clinical Training Program wfthin 12 months,,

"That decision is now final and is incorporated by reference asif fully set forth herein, )

_ PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following tﬁe hearing, the Medical Board of California issue a decision: -

1, - Revokiﬁg or suspending Physiéian’s- and Surgeon's 'Cert'iﬁcate Number G 40670,
{ssued to David Lawrence Kosh, M.D.; | '

2. Revoking, suspeﬁding or denying approval of David Lawrence Kosh, M.D.'s
authority to supetvise physician assistants e}nd advanced practice nurses;

3. Ordering David Lawrence Kosh, M.D., _if placed on probation, to pay the Board the
costs of probation monitoring; and” ' '

4,  Taking such other and further action as deémed necessary and proper.

DATED:
January 11, 2019

TCNIBERLY KIRCINVEYER) ] —
Executive J‘égotor RU :
Medical Board of California
Department of Consumer Affairs

State of California
Complainant
SA2019300061
33730854.docx
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