BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against
Bach Kim Nguyen, M.D.

Physician’s and Surgeons
License No. A 92027

Respondent.

Case No. 800-2017-032082

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,

State of California.

This Decision shall become effective at 5:00 p.m. on November 18, 2020.

IT IS SO ORDERED: October 19, 2020.

BCU32 (Rev 01-2018)

MEDICAL BOARD OF CALIFORNIA

Ulisto i

Kristina D. Lawson, J.D., Chair
Panel B
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XAVIER BECERRA
Attorney General of California
JUDITH T. ALVARADO
Supervising Deputy Attorney General
TANN. TRAN
Deputy Attorney General
State Bar No. 197775
California Department of Justice
300 South Spring Street, Suite 1702
- Los Angeles, CA 90013
Telephone: (213) 269-6535
Facsimile: (916) 731-2117
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Case No. 800-2017-032082
In the Matter of the Accusation Against:

Bach K. Nguyen, M.D. OAH No. 2020011109
41680 Ivy Street, Suite A

Murrieta, CA 92562 STIPULATED SETTLEMENT AND

DISCIPLINARY ORPER

Physician's and Surgeon's Certificate
No. A 92027,

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
PARTIES

1.  Kimberly Kirchmeyer ("Complainant") was the Executive Director of the Medical
Board of California. She brought this action solely in her-official capacity. Since the filing of the
original Accusation in this matter, William Prasifka replaced Kimberly Kirchmeyer as the
Executive Director of the Board and Mr. Prasifka now maintains the complaint in his official
capacity as the Executive Director of the Board. He is represented in this matter by Xavier
Becerra, Attorney General of the State of California, by Tan N. Tran, Deputy Attorney General.
"
"

STIPULATED SETTLEMENT (800-2017-032082)
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2. Respondent Bach K. Nguyen, M.D. ("Respondent") is represented in this proceeding
by attorney Fredrick M. Ray, whose address is: 5000 Birch Street, Spite 7000, Newport Beach,
California 92660. |

3. Onorabout July 1, 2005, the Medical Board issued Physician's and Surgeon's
Certificate Number A 92027 to Bach Kim Nguyen, M.D. (Respondent). That license was in full
force and effect at all ’Icimes relevant to the charges brought in Accusation No. 800-2017-032082
and will expire on November 30, 2020, unless renewed.

JURISDICTION

4. A;:cusation 800-2017-032082 (Accusation) was filed before the Medical Board of
California (Board), Department of Consumer Affairs, and is currently pending against
Respondent. The Accusation and all other statutorily required documents were properly served
on Respondent on August I, 2019. Respondent t_imely. filed his Notice of Defense contesting the
Accusation,

| 5. A copy of the Accusation and its exhibit(s) is attached as Exhibit A and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in the Accusation. Respondent has also carefully read, fully discussed
with counsel, and understands the effects of this Stipulated Settlement and Disciplinary Order.

7.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.

STIPULATED SETTLEMENT (800-2017-032082)
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9.  Respondent also voluntarily, knowingly, and intelligently waives and gives up the
right to petition for early termination of probation accorded by the California Administrative
Procedure Act and other applicable laws.

CULPABILITY

10. Respondent does not contest that, at an administrative hearing, complainant could
establish a prima facie case with respect to the charges and allegations contained in Accusation
No.‘800-2017-032082 and that he has thereby subjected his license to disciplinary action.

11. Respondent agrees that if he ever petitions for early termination or modification of
probation, or if the Board ever petitions for revocation of probation, all of the charges and
allegations contained in Accusation No. 800-2017-032082 shall be deemed true, correct and fully
admitted by respondent for purposes of that proceeding or any other licensing proceeding
involving respondent in the State of California.

12. Respondent agrees that his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the

Disciplinary Order below.

RESERVATION
13. The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Medical Board of California or other
profeésional licensing agency is involved, and shall not be admissible in any other crimirial or
civil proceeding. |

CONTINGENCY

14. This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this stipulation and |
settlement, without notice to or participation by Respondent or his counsel. By signing the
stipulation, Respondent understands and agrees that he may not withdraw his agreement or'seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails

to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary

3
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Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter.

15. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

16. In consideration of the foregoing admissions and stipulations, the parties agree that
fhe Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

17. It should be noted that in a prior disciplinary action entitled "In the Matter of the
Accusation Against Bach Kim Nguyen, M.D.," Case No. 800-2014-007285, the Medical Board of
California issued a decision, effective May 30, 2018 (the “2018 Decision™), in which
Respondent’s Physician's and Surgeon's Certificate was revoked. However, the revocation was
stayed and Respondent's license was placed on probation for a period of three (3) years with
certain terms and conditions. The 2018 Decision is_ now final and is incorporatevd by reference as
if fully set forth. The probation imposed by the 2018 Decision will also run concurrent with tﬁis
Decision and Order.

18.  All terms and conditions of the 2018 Decision continue to apply and the termination
of Respondent’s probationary period, pursuant to the 2018 Decision, will not be granted until -
Respondent successfully passes the Clinical Competence Assessment Program, described below.
Respondent is hereby bound by those other terms and conditions of the 2018 Decision. A copy of
the 2018 Decision is also attached as Exhibit A and is incorporated herein by reference.

| 19. IT IS HEREBY ORDERED that Physician's and Surgeon’s Certificate No. A 92027
issued to Respondent Bach Kim Nguyen, M.D. (Respondent) is revoked pursuant to the 2018
Decision. However, the revocation is stayed and the following terms and conditions are added to

Respondent’s current probation pursuant to the 2018 Decision.

"

STIPULATED SETTLEMENT (800-2017-032082)
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20. CLINICAL COMPETENCE ASSESSMENT PROGRAM. Within 60 calendar days

of the effective date of this Decision, Respondent shall enroll in a clinical competence assessment
program approved in advance. by the Board or its designee. Respondent shall successfully
complete the program not later than six (6) months after Respondent’s initial enrollment unless
the B(;ard or its designee agrees in writing to an extension of that time.

The program shall consist of a comprehensive assessment of Respondent’s physical and
mental health and the six general domains of clinical competence as defined by the Accreditation
Council on Graduate Medical Education and American Board of Medical Specialties pertaining to
Respondent’s current or intended area of practice. The program shali take into account data
obtained from the pre-assessrrient, self-report forms and interview, and the Decision(s),
Accusation(s), and any other information that the Board or its design_ee deems relevant. The
program shall require Respondent’s on-site participation for a minimum of three (3) and no more
than five (5) days as determined by the program for the assessment and clinical education
evaluation. Respondent shall pay all expenses associated with the clinical competence -
assessment program. P

At the end of the evaluation, the program will submit a report to the Board or its designee
which unequivocally states whether the Respondent has demonstrated the ability to pfactice
safely and independently. Based on Respondent’s performance on the clinical competence
assessment, the program will advise the Board or its designee of its recommendation(s) for the
scope and length of any additional educational or clinical training, evaluation or treatment for any
medical condition or psychological condition, or anything else affecting Respondent’s practice of
medicine. Respondent shall comply with the program’s recommendations.

Determination as to whether Respondent successfully completed the clinical competence
assessment program is solely within the program’s jurisdiction.

If Respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment program within the designated time period, Respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three (3)

calendar days after being so notified. The Respondent shall not resume the practice of medicine

5
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untilenrollment or participation in the outstanding portions of the clinical éompetence assessment

program have been completed. If the Reéspondent:did not successfully complete the clinical

,compctence assessment program, the Rcspondent shall not resume the practice-of* medxcme until a

L fina! decisionhas been rendued on the accusation and/or a petition to revoke probatlon. The

cessation of, practice shall not apply to the reduction of the probationary time penod

ACCEPTANCE

| I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
dsscussed it with my attorney, Fredrick M. Ray. I understand the stipulation and the effect it will
have on my Physician's and Surncon 5 Cemﬁcate I enter into this Stlpulated Settlement and
Disciplinaiy Order voluntarily, knowingly,and intelligently, and agree to bt. bound by the
Degision and Order of the Medical Board of Califoria. |

DATED:  0&/50] emae -
L ’ o Bach Kim Nguyen, M.D.
Respondent

f s

- 3 . &

;-

l have read and fully dlseuz,sed thh Respandent Bach Kim Nguyen, M.D. t’ne terms and

condmons and other maiters conmmed m the,above Supulated Settlement and stmplmary Order

' ['appwve its tr\rm and conte nt.

 DATED: ’7/ 5@,/,:»0‘%;0 | %Zafw/ R, ~

Fedrick M. Ray - 7
Attorney for Respondent

: T
(L a2t % 1 ]




ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.

Dated:  July 2, 2020 Respectfully submitted,
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XAVIER BECERRA

Attorney General of California
JUDITH T. ALVARADO

Supervising Deputy Attorney General

TANN. TRAN
Deputy Attorney General
Attorneys for Complainant

STIPULATED SETTLEMENT (800-2017-032082)
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XAVIER BECERRA
Attorney General of California

éUDITH T. AL],;/ARAD?SL | E FILED

upervising Deputy Attorney Genera

TAN N, TRAN MED!gIATE OF CALIFORNIA
Deputy Attorney General BOARD OF CAUFORNIA
State Bar No. 197775 oy, 2019

California Department of Justice BY _
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6535
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE '
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusaﬁon Against: . Case No. 800-2017-032082
Bach K. Nguyen, M.D. ACCUSATION
41680 Ivy Street, Suite A
Murrieta, CA 92562
Physician's and Surgeon's Certificate
No. A 92027,
Respondent.
Complainant alleges:
| PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this Accusation solely in her official
capacity as the Executive Director of the Medical Board of California, bepartment of Consumer.
Affairs (Board).

2. Onor about July 1, 2005, the Medical Board issued Physician's and Surgeon’s
Certificate Number A 92027 to Bach Kim Nguyen, M.D. (Respondent). The Physician's and
Surgeon's Certificate was in full force and effect at all times relevant to the charges brought
herein and will expire on November 30, 2020, unless renewed.

i
/
1

(Bach K. Nguyen, M.D.) ACCUSATION NO., 800-2017-032084
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JURISDICTION

3. This Accusation is brought before the Medical Board of California (Board),
Department of Cbnshmer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code unless otherwise indicated.

4. Section 2004 of the Code states:

"The board shall have the responsibility for the following:

"(a) The enforcement of the disciplinary and criminal provilsions of the Medical Practice
Act.

| "(b) The administration and hearing of disciplinary acﬁons.

"(c) Carrying out disciplinary actions appropriate to findings made by a panel or an
administrative law judge.

"(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of
disciplinary actions.

"(e) Reviewing the quality of medical practice carried out by physician and surgeon
certificate holders under the jurisdiction of the board.

"(f) Approving undergraduate and graduéte medical education programs.

"(g) Approving clinical clerkship and special programs and hospitals for the programs in
subdivision (f).

"(h) Issuing licenses and certificates under the board's jurisdiction.

"(i) Administering the board's continuing medical education program."

5. Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed
one year, placéd on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the board deems proper.

6. Section 2234 of the Code, states:

"The board shall take action against any licensee who is éharged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the following;:

2

(Bach K. Nguyen, M.D.) ACCUSATION NO. 800-2017-032081
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"the legal requirements of that state or country for the practice of medicine. Section 2314 shall not

"(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence.

"(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure frorﬁ
the applicable standard of care shall constitute repeated negligent acts.

(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitute a singlé negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care.

"(d) Incompetence.

"(¢) The commission of any act involving dishonesty or corruption that is substantially
related to the qualifications, functions, or duties of a physician and surgedn.

"(f) Any action or conduct which would have warranted the denial of a certificate.

"(g) The practice of medicine from this state into another state or country without meeting

apply to this subdivision. This subdivision shall become operative upon the implementation of
the proposed registration program described in Section 2052.5.

"(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview by the board. This subdivision shall only apply to a certificate holder
who is the subject of an investigation by the board."

7.  Section 2241 of the Code states:

"(a) A physician and surgeon may prescribe, dispense, or administer prescription drugs,
including prescription controlled substances, to an addict under his or her treatment for a purpose

other than maintenance on, or detoxification from, prescription drugs or controlled substances.

3

(Bach K. Nguyen, M.D.) ACCUSATION NO. 800-2017-032083
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"(b) A physician and surgeon may prescribe, dispense, or administer prescription drugs or
prescription controlled substances to an addict for purposes of maintenance on, ot detoxification
from, prescription drugs or controlled substances only as set forth in subdivision (¢) or in Sections
11215, 11217, 11217.5, 11218, 11219, and 11220 of the Health and Safety Code. Nothing in this
subdivision shall authorize a physician and surgeon to presctibe, dispense, or administer
dangerous drugs or coﬁtrolled substances to a person he or she knows or reasonably believes is
using or will use the drugs or substances for a nonmedical purposé.

"(c) Notwithstanding subdivision (a), prescription drugs or controlled substances may also
be administered or applied by a physician and surgeon, or by a registered nurse acting under his
or her instruction and supervision, under the following circumstances:

"(1) Emergency treatment of a patient whose addiction is complicated by the presence of
incurable disease, aéute accident, illness, or injury, or the infirmities attendant upon age.

"(2) Treatment of addicts in state-licensed iﬁstitutions where the patient is kept under
restraint and control, or in city or county jails or state prisons.

K (3) Treatment of addicts as provided for by Section 11217.5 of the Health and Safety
Code,

"(d)(1) For purposes of this section and Section 2241.5, "addict" means a person whose
actions afe characterized by craving in combination with one or more of the following:

"(A) Impaired control over drug use.

"(Bj Compulsive use. |

"(C) Continued use despite harm.

"(2) Notwithstanding paragraph (1), a person whose drug-seeking behavior is primarily due
to the inadequate control of pain is not an addict within the meaning of this section or Section
2241.5."

8. Section‘ 2266 of the Code states: “The failure of a physician and surgeon to maintain
adequate and accurate records relating to the provision of services to their patients constitutes
uhprofessional conduct.”

H
4

(Bach K. Nguyen, M.D.) ACCUSATION NO. 800-2017-03208
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FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)

9.  Respondent is subject to disciplinary action under section 2234, subdivision (b), of
the Code for the commission of acts or omissions involving gross negligence in the care and
treatment of Patient 1.! The cifcmnstanées are as follows:

Patient 1

10. Patient 1 was a fifty-nine year old female who treated with Respondent beginning
about 2010 through October 2013.2 Patient 1 was also being treated by multiple other medical
professionals, and was taking various other medications during this time period.’ Per the autopsy
report, Patient 1 died on December 13, 2013, from acute Fentany] and Diphenhydramine
intoxication as a consequence of prescription drug abusQ . The autopsy further revealed that
Patient 1 had swallowed a Fentanyl patch which was found in her esophagus. Toxicology results
confirmed the presence of Fentanyl, Lorazepam, Diphenhydramine, and Amphetamines, which
are all controlled substances subject to abuse.

11. Review of the medical records indicafe that Respondent was apparently treating
Patient 1 for various maladies, including chronic fibromyalgia, chronic low back pain, shoulder
pain, depression, anxiety disorder with bipolar characteristics, chronic fatigue syndrome,
migraines, and hypertension. Per CURES, Respondent prescribed to Patient 1 various
medications to treat said maladies, including controlled medications such as Fentanyl patches,
Hydrocodone, and Lorazepam. During the time period Respondent was treating Patient 1, there

were many warning signs that Patient 1 may have been suffering from opioid abuse/dependency.t

! The patient is identified by number to protect her privacy.

2 These are approximate dates based on the records which were available for review.

3 The CURES report indicates that Patient 1 was also being prescribed numerous
prescriptions for controlled substances from other physicians, some of which overlapped the
timeframe Respondent was treating Patient 1. Patient 1’s husband and son also indicated that
Patient 1 had addiction/abuse issues, and the records indicate that Patient 1°s husband had even
writien to Respondent on at least one occasion, regarding concerns he [the husband] had about
Patient 1°s use of her prescribed medications,

- 4 Respondent asserts that he had tried numerous non-opiate therapies with Patient 1, but
due to refractory symptoms, Respondent decided to treat Patient 1°s fibromyalgia pain with opiate
medications. Respondent also asserts that Patient 1 had been counseled on appropriate use of
opiates, but that she never signed an opiate use agreement.

5
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12, For example, on or about May 31, 2011, Anthem Blue Cross Insurance lCompany
wrote to Respondent alerting him that Patient 1 had been filling a lafge number of controlled
substances prescriptions by multiple providers within the past 90 days. Howe\;er, Respondent
stated to Board staff that he was first notified that Patient 1 was being prescribed Lorcet
(Hydrocodone) from another physician during his June 24, 2011 visit with Patient 1, and that he
[Respondent] had failed to calculate that Patient 1 was consuming over eight grams of
Acetaminophen daily. | | |

13.  Respondent also recorded several visits after May 2011 that Patient 1 had reported
that her pain medications had been stolen, and that she had requested early refills. Respondent .
also recorded aBerrant behavior displayed by Patient 1, on several visits after May 2011, which
Respondent should have recognized as signs that Patient 1 was suffering from opioid
abuse/dependency. Despite these “red flags” or warning sighs, Respondent failed to refer Patient
1 to a specialist, and continued to prescribe opiates to Patient 1. |

14. These acts or omissions in the treatment of Patient 1, as described above, represent an
extreme departure from the standard of care.

SECOND CAUSE FOR DISCIPLINE

;(Repeated Negligent Acts)

— 15. Respondent is subject to disciplinary action under section 2234, subdivision (c), of
the Code in that she committed repeated negligent acts in his care of Patient 1 above. The |
circumstances are as follows: |

16. The facts and circumstances in paragraphs 10 through 14, above, are incorporated by
reference as if set forth in full herein.
THIRD CAUSE FOR DISCIPLINE
(Ihadequate Records) ‘
17. By féason of the facts and allegations set forth in‘the First Cause for Discipline above,
Respondent is subject to disciplinary action under section 2266 of the Code, in that Respondent

failed to maintain adequate and accurate records of his care and treatment of Patient 1.

"
6
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FOURTH CAUSE FOR DISCIPLINE
(Prescribing to an Addict)

18. Respondenf is subject to disciplinary action under section 2241 of the Code in that
Respondent prescribed controlled substances to Patient 1, who had signs of addiction.

19. The facts and circumstances as alleged in the First Cause for Discipline are
incorporated by referencé as if set forth in full herein. °

DISCIPLINE CONSIDERATIONS

20. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that effective May 30, 2018 (the “2018” Decision), in a prior disciplinary
action entitled In the Matter of the Accusation Against Bach Kim Nguyen, M.D., case no. 800-
2014-007285, before the Medical Board of California, Respondent's license was placed on three
years probation, with terms and conditions. The 2018 Decision is now final and is incorporated
by reference as if fully set forth., ‘

PRAYER |

WHEREFORE, Complainant requests that a hearing be held on the matt’eré herein alleged,
and that following the hearing, the Medical Board of Qalifornia issue a décision:

1.  Revoking or éuspending Physician's and Surgeon's Certificate Number A 92027,
issued to Bach K. Nguyen, M.D.; |

2.  Revoking, suspending or denying approval of Bach K, Nguyen, M.D.'s authority to
supervise physician assistants and advanced practice nufses;

3.  Ordering Bach K. Nguyen, M.D., if placed on probation, to pay the Board the costs of
probation monitoring; and '

4. ‘Taking such other and further action as deemed necessary and proper.

DATED: August 1, 2019

Medical Board of California
Department of Consumer Affairs
State.of California

Complainant

7
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- BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA :

In the Matter of the Accusation )
Against: )
: )

Bach Kim Nguyen, M.D. ) Case No. 800-2014-007285

. ' ;) o
Physician's and Surgeon's - ,/ ).
_Certificate No. A 92027 -/ )
i R
Respondent )
)
) DECISION

The attached Stipulated Settlement and Discxplmélry Ordei’ is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affalrs,
State of California. ~ :

. This Decision shall become effective at 5:00 p.m. on May 30, 2018.
IT IS SO ORDERED: April 30, 2018..

!

MEDICAL BOARD OF CALIFORNIA

%Mx,- |
Kristina D. Lawson,JD Chalr s |
PanelB




—

R I - T T

NNMNNNNl\jN'D—AHv—A-—-r—A»—-.Hv—-—-H~
® QA & G A O RO = S v 0 9 o AR WL P ~ o

X.AVIER BECERRA

Attorney General of Cahfomla

ROBERT MCKIM BELL

Supervising Deputy Attorney General

COLLEEN M. MCGURRIN

Deputy Attorney General

State Bar Number 147250
300 South Spring Street, Suite 1702
Los Angeles, California 90013
Telephone: (213) 269-6546

- Facsimile; (213) 897- 9395

Attorneys for Complainant -

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: . Case No. .800-201'4-007285 :
. BACH KIM NGUYEN, M.D. . OAH No.2017081161
41680 Ivy Street, Suite #A : R o .
Murrieta, CA 92562 : | STIPULATED SETTLEMENT AND

DISCIPLINARY ORDER
Physnclau s and Surgeon's Certlficate No. A .

92027

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the part1es to the above-
entitled proceedmgs that the followmg matters are true:
_ PARTIES
L. Kirnberly Kirchmeyet (Complatnant) i.s\the.’Executive Director gf the Medical Board
of California (Board). She brought this action solely in her official capacity end is represented in
this matter by Xavier Becerra, Attorney. General of the State of California, by Colleen M.
McGurrin, Denuty Attorney General,

. 2. BACH KIM NGUYEN, M.D. (Respondent) is represented in thlS  proceeding by
attorney Fredenck M Ray, Esq., whose address is: Law Offices of Ray & Bishop, 5000 Birch )
Street, Suite 7000, Newport Beach, Cahfomla 92660.

3, .Onorabout J_uly 1,2005, the Board issued Physieian's and Surgeon's Certificate No.
A.92027 to Respondent. Said’:Certiﬁcate was in full force and effect. at all times.r‘elevant to the
1

STIPULATED SETTLEMENT (800-2014-007285),
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charges brought in Accusation No. 80042014-007285, and will expire on November 30, 2018,
unless renewed.

JURISDICTION

4,  Accusation No. 800-2014-007285 was filed before the Board, and is currently
pending agalnst Respondent. The Accusation and all other statutorily required documents were
properly served on Respondent on July 31, 2017. Respondent timely filed his Notice of Defense
contesting the Accusation. . 4 . .
5. © A copy of Accusation No. 80042014-007285 is attached as exhibit A and incorporated

herein by reference.

" ADVISEMENT AND WAIVERS

6. Respondent has careﬁdly read, fully discussed with counsel, and understands the

charges and allegations in Accusation No. 800-2014-007285. Respondent has also carefully read,

" fully discussed with counsel, and understands the effects of this Stipulated Settlement and

Dlsmphnary Order.

7.  Respondent is- fully aware of his legal rlghts in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to co.mpel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Adm1mstrat1ve Procedure Actand other applicable laws.

8. Respondent freely, voluntarily, knowingly, and 1nte111gently waives and g1ves up each

and every right set forth above.

CULPABILITY
9. Responde_nt understands and agrees that the charges and allegations in Accusation
_No; 800-2014-007285, if proven at a hearing, constitute cause for 'imposing discipline upon his
Physician's and Surgeon's Certificate. '
.10.  For the purpose of resolving the Accusation without the expense and uncertainty of

further proceedmgs, Respondent agrees that he does not cortest that at an administrative hearing,

2
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Complainant could establish a prima facie case with respect to t'he‘c'harges and allegations
contained in Accusation No. 800-2014-007285, and that he hereby gives up his right to contest
those charges thereby subjecting his license to dlsc1phnary action,

11.  Respondent agrees that if he ever petitions for early termmatron or mod1ﬁcat10n of -

| probation, or if the Board ever petitions for revocation of probation or any other action against

him, all of the charges and-allegations contained in Accusation No. 800-2014-007285 shall be

deemed true, correct and fully admitted by Respondent for purposes of that proceeding or any

other licensing proceeding 1nvolv1ng Respondent in the State of Cahforma
12, Respondent agrees that his Physician's and Surgeon's Certificate is subject to

discipline and he agrees to be bound by the Board's probationary terms as set forth in the

Disciplinary Order below.

CONTINGENCY

- 13. This stipulation shall be subject to approval by the Medical Board of California.

'Respondent understands and agrees that counsel for Complainant and the staff of the Medical

Board of California may commiunicate directly with the Board :regarding this stipulation and
settlement, wrthout notice to or participation by Respondent or his counsel. By s1gmng the
stipulation,. Respondent understands and agrees that he may not withdraw his agreement or seek
to rescind the stipulation prior to the time the Board con‘srders and acts upon it. If the Board fails
to adopt this stipulation as its ‘.De‘cision and Order, the Stipulated .Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph it shall be inadmissible' in any legal
action between the parties, and the Board shall not be disqualified from ﬁ.irther action by having
considered this matter,

14, The parties understand and agree that Portable Document Format (P_D_F)iand facsirnile

“copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

signatures thereto, shall have the same force and effect as the originals.

15. In consideration of the foregoing.admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following

it

Disciplinary Order:
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DISCIPLINARY ORDER '
ITIS HEREBY ORDERED that Physician's and Surgeon s Certificate No. A 92027 1ssued
to Respondent BACH KIM NGUYEN, M.D. is revoked However the revocation is stayed and

Respondent is placed on probatlon for three (3 years on the followmg terms and cond1t10ns

1. . CONTROLLED SUBSTANCES - MAINTAIN RECORDS AND ACCESS TO
RECORDS AND lNVENTORIES. Respondent shall maintain a record of all controlled ' |
substances ordeted, prescribed, dispensed, administered, or possessed hy Respondent, and any
r‘ecommendation or approval yvhich enables a pat_ient or patient’.s primary caregiver to possess or
cultivate rnarijuana for the personal medical purposes of the patient within the rneaning of Health
and Safety. Code se_ction 11362.5, during probation, s.ho.wing all of the following: 1) the name and

address of the patient; 2) the date; 3) the character and Quantity of controlled suhstances involved;

.and 4) the indications and diagnosis for Wthh the coritrolled substances were furnished.

Respondent shall keep these records ina separate file or ledger, in chronologxcal order. All -
records and any inventories of controlled substances shall be available for immediate 1nspect1on

and copymg on the premtses by the Board or its designee at all times dunng business hours and

-shall be: retamed for the entire term of probat1on

2. EDUCATION COURSE. Within 60 calendar days of the effective date of this
Decision, and on an annual basis thereafter Respondent shall submit to the Board or its designee
for its prior approval educatlonal program(s) or course(s) ‘which shall not be less than 50 hours

per yeat, for each year of probatlon. The educational program(s) or course(s) shall be aimed at

-correcting any areas of deficient practiee'or knowledge and shall bé Category I certified. The

educational program(s) or course(s) shall be at Respondent’s expense and shall be inl addition to

the Contmumg Medlcal Education (CME) requrrements for renewal of l1censure Followmg the

!

completion of each course, the Board or 1ts designee may administer an examination to test

Respondent’s knowledge of the course. Respondent shall provide proof of attendance for 75

hours of CME of which 5 0 hours were in satisfaction of th1s condrtlon

3. PRESCRIBIN G PRACTICES COURSE Within 60- calendar days of the effectlve '

date of this Dec1sron, Respondent shall enroll in a-course in prescribing practices approved i in

4
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‘advance by the Board or its designee. Respondent shall provide the approVed course prox'lider

w1th any information and documents that the approved course prov1der may deem pertment
Respondent shall part101pate in and successfully complete the classroom component of the course
not, later than six (6) months after Respondent’s initial enrollment Respondent shall successfully
complete any other component of the course w1thm one (1) year of enrollment. The prescnbmg
practices course shall be at Respondent’s expense and shall be in addition to the Contmumg
Medical Educatlon'(CME) requirements for renewal of hcensure.

A prescribing practices course taken after the acts that gave rise to the charges in the -
Accusation, but prior to the effective d_ate of the Decision may, in the sole discretion of the Board |,
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the course been taken after the effective date of
this Demsmn '

Respondent shall submit a certification of successful completlon to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not. later .th'an
15 calendar days after the effective date of the Decision, whichever i is later. l

4, MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

. date of this Decision, Responde'nt shall enroll in a course in medical record keeping approved in

advance by the Board or its designee. Respondent shall provide the approved course provider

with any information and documents that the approved course provider may deem pertinent..

" Respondent shall participate in and successfully complete the classr'oomicornp‘onent of the course

"not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfullf

complete any other component of the course within one (1) y‘ear of enrollment. The medical

record keeping coutse shall be at Respondent’s expense and shall be in add1tlon to the Continumg

Medical Education (CME) requirements for renewal of licensure.
A medical record keeping couise taken after the acts that gave rise to the charges in the

Accusation, but prior to the effective date of the Decision may, in the sole discretion of the-Board

| orits designee, be accepted towards the fulfillment of this condition if the course would have -

been approved by the Board or its desig_nee had the course been taken after the effective date of

5
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th13 Decision.

Respondent shall subrmt a certlﬁcatlon of successful completion to the Board or its
demgnee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective- date of the Decision, whrchever is latér.

5. MONITORING PRACTICE Within 30 calendar days of the effective date of this

Decision, Respondent shall subtit to the Board or its designee for prior approval as a practice

monitor, the name and quahficatlons of one or more licensed physicians and surgeons whose

“licenses are vahd and in good standing, and who are preferably American Board of Medical

Spe01a1t1es (ABMS) certlﬁed A monitor shall have no prior or current business or personal
relatronship with Respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Board, including
but not limited to any form of bartering, shall be i in Respondent s field of practlce and must agree |-
to serve as Respondent’s monitor. Respondent shall pay all momtormg costs.

. The Board or its designee shall provide the approved monitor with copies of the Decision(s)
and Accusation(s) and a proposed monitoring plan Within 15 calendar days of receipt of the |

Decision(s), Accusatlon(s), and proposed monitoring plan, the monitor shall submlt a srgned

| statement that the monitor has read the Decmon(s) and: Accusatlon(s), fully understands the role

of a monitor, and agrees or disagrees-with the proposed monitoring plan. If the monitor disagrees

with the‘proposed monitoring plan, the monitor shall submit a revised monitoring plan with the
signed statement for approval by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout .
probation, Respondent’s practice shall be monitored by the approi/ed monitor. Res_ponden,t shall
make all records available for immediate inspection and copying on the premises by the monitor
at all times dlirin'g.business hours and shall retain the records for the entire term of probation.

. If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, Respondent shall receive a notification from the Board or its designee to .
cease the practice of medicme within three (3) calendar days after being so notified. Respondent

shall cease the practice of medicine until a monitor is approved to provide momtormg-

)
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responsibility.
The monitor(s) shall submit a quarterly written report to the Board or its de51gnee which

1ncludes an evaluation-of Respondent s performance indicating whether Respondent s practices

- are within the standards of practlce of medicine, and whether Respondent is practicing medicine

_ safely. It shall be the sole responsibility of Respondent to ensure that the monitor submits the

quarterly written reports to the Board or its designee within 10 calendar days after the end of the
preceding quarter. '
If the monitor resigns or is no longer availaole, Respondent shall, within 5 calendar days of

such resignation or unavailability, submit to the Board or its designee, for prior approval, the

name and qualifications of a replacement monitor who will be assuming that responsibility within

15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive a
notification from the Board or tts designee to cease the practice of medicine within three (3) '
calendar days after being so notified. Respondent shall cease the prectice of medioine until a
repilace'.ment monitor is approved and assumes tnonitoring responsibility.

* In lieu of a monitor, Respondent may participate in a'professional enhnncement program.
approved in advance by the Board or its designee that includes, at minimum, quarterly chart

review, semi-annual practice assessment, and semi-annual review of professionial growth and

“education. Respondent shall participate in the professional enhancement program at Respondent’s

expense during the term of probation.. -

6. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

Respondent shall provide a true copy of this Decision and Accusatlon to the Chief of Staff or the
Chief Executive Ofﬁcer at every hospital where privileges or memnbership are exterided to
Respondent, at any other facility where Respondent engages in the practice of medicine,

including all physician and locum tenens registries or other similar agencies, and to the Chief

- Executive Officer at every insurance carrier which extends malpractice insurance coverage to

Respondent. Respondent shall submit proof of compliance to the Board o its designee within 15

calendar days.

STIPULATED SETTLEMENT (800-2014-007285
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“This condition shall apply to'ar'ly change(s) in hospitals,--otlfer facilities or insurance carrier.

7.  OBEY ALL LAWS. Res_porident shall obey all federal, state and local laws, all rules

governing the practice of medicine in _Californigi and remain in full compliance with any court .

‘|| ordered criminal probation, paymerits; and other orders.”

8. QUARTERLY DECLARATI.ONS. Respondent shall submit quartérly declarations

under penalfy of péljury on forms provided by the Board, staﬁng whether there has been ‘ '
compliance with all the conditions of probation. , |
Res;')ondent shall silbmit quarterly declarations not later than 10 calendar days after the e,nd
of the p.receding quarter. | | . |
9. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respéndent shall comply with the Board’s probation unit.

" Address Chanées

Réspoﬁdent shall, at all times, keep.the Board informed of Respondent’s business and
residence addresses, email addreés (if available), and telephoﬁe number, Changeé of such
addresses shall bg immediately co_mmﬁnicate’d in writing to the Board or its designee.” Under no
circumstances shall a post office box serve as an éddress of record, exéei:t as allowed by Business
and Professions Code section 2021(b).

Place of Practice

"

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place -
of residence, unless the. patient resides in a skilled nursing facility or other similar licensed ,
facility.

License Renewal

. Respondent shall maintain a current and renewed galifomia physician’s and surgeon’s
license. .. "
Travel or Residence .Outsige California

Respondent shall immediately inform the Board or its designee, in writing, of fravel to any
é.réas outside the jurisdiction of Cglifémia which lasts, or is contemplated to last, more 'thaﬁ thirty

8
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' Respondent"shal'l notify the Board or its designee in writing 30 calendar days prior to the dates of

. Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program

(30) calendar day's.

In the event Respondent should leave the State of California to reside or to practice,

departure and retuit.

10. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon requést for interviews either at Respondent’s piace of business or at the
probation unit office, with or without prior notice throughout the term of probation.

"I1. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in w_ri_fing within 15 calendar days of any i)eriods of non-practice lasting more than
30 calen'dar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as aﬁy period of time Respondent is not practiding mediciné as deﬁned in Business and
Professions Code sections'2051 and 2052 for at least 40 hours in a calendar month in direct -
patient care, clinical écti\;iw or téaching, or other activity as approved by the Board. If
Respondent resides in California and is éonsidered to be in non-practice, Respondent shall
corriply with all terms aﬁd conditions of probation. All.time spent in an i.ntensiv'e training
p'rc;gram which has been approx.red by the Board or its désignee shall not be copsidcréd non-
practice and does not relieve Respondent from comp_lyir@g ‘with all the termé and conditions of
probation. .P'ra;c.t-icing medicine in another state of the United States or Federal jurisdiction while
on probation w_it_h the Ihe_dical licensing authority of that state or jurisdiction shall not'be
coﬁsid_creki non-practice. A Board-ordered suspension of practice shall not be conéidered asa
period of non-practice. -

In the event Respoﬁdent’s period of ﬁon—practice while on probation exceeds 18 calendar

mdnthS,,Respondent sHaIl successfully complete the Federation of State Medical Boards’ Special

that meets the criteria of Condition 18 of the current version of the Board’s ;‘Manual of Model .
Disciplinary Orders aﬁd Disciplinéry Guidelines” prior to resuming the practice of medicine.
Respondent’s period of non—pfactice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term. -

9
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Periods of non—prantice fora Respondent residing outside of California will relieve
Respondent of the responsibility to compl-}i with the probationary terms and conditions with the
exception of this condition and the following terms and conditions of probation: Obey All Laws
General Probation Requirements; Quarterly Declarauons Abstain from the Use of Alcohol and/or
Controlled Substances; and Biological Fluid Testing, ,

12. COMPLETION OF PROBATION. Respondent shall comply with all financial .

‘obligations (e g., restitution, probatmn costs) not later than 120 calendar days prior to the |

compietlon of probation Upon successful completion of probation Respondent’s certiﬁcate shall

" be fully restored. -

13. VIOLATION OF PROBATION. Failure to fully comply w1th any term or condltlon

_of probation is a v1olation of probation If Respondent violates probation in any respect, the

Board, after giving Respondent notice and the opportunity to be heard, may revoke probation and |
carry'out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation,
or an Interim Suspension Order is filed against Respondent during probation, the Board shall have

continuing jurisdiction uifil the matter is final, and the period of probation shall be extended until

the matter is final.

14. LICENSE SURRENDER. Following the e.ffective_ date of this Decision, if
Respondent ceases practicing due to retirément or health reasons or is otherwise unable to satisfy
the terms and conditions of probation, Respondent may request to nunender his or her license.
The Board reserves the right’ to evaluate Respondent’s request and to exercise its discrétion in
determining wheth_er or not to grant thé request,.oi' to take any nther action deemed appropriate
and reasonable under the circumstances. Upon formal acceptancie of the surrender, Respondent
shall'within 15 calendar days fielivér Respondent’s waliet and wall certificate to tlie.Boa'rd or its
iiésignee and Respondent shall no longer practicé medicine. Respondent \ivill no 1nnger be subject
to the te,rins and conditions cif probation. If Respondent re-applies for a medical licensg, th:e :

application shall be treated as a petition for reinstatement of a revoked certificate.

15. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every yéar of probation, as designated by the Board, which

10
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1 || may be adjusted on an annual basis, Such costs shall be payable fo the Medical Board of
2 || California and delivered to the Board or its designee no later than January.31 of each calendar
3 || year. ‘ ' ' )
4 ACCEPTANCE
5 I'have carefully read the above Stipulated Settlement and Disciplinary Order and have fillly
6 (| discussed it with my attomney, Frederick M. Ray, Esq. [ understand the stipulation and. the effgct
7 || it will have on my Physician's and Surgeon's Certificate. 1 enter into this Stipulated Settlement
8 || and Disciplinary Order freely, voluntarily, knowingly, and intelligently, and agree to be bound by
9 || the Decision and Order of the Medical Board of California,
1t || DATED: oo/gl /..eo e
¢ " BACH KIM NGUYEN M.D.
12 Respondent
13 1 have read and ﬁJlly dlscussed with Respondent BACH KIM NGUYEN, M.D, the term;
14 || and condmons and other matters contained in thc above Stipulated Settlement and stcnplmaw
15 || Order. Iapprove its form and content. ‘
16| pated: //z) /) 1F" ' - /Qs‘
/ 7 ' DERICK M. RAY, ESQ, /-
17 Attorney for Respondent
18 ENDORSEMENT
19 The foregoing Stipulated Settlement and Disciplinary Order is hereby. respectfully
20 || submitted for consideration by the Medical Board of California.
_ 21 ||’ pated: ;7// / 20 /g : - Respectfully submitted, :
22 ' XAVIER BECERRA
} Attomey General of Caleorma '
23 h ROBERT MCKIMBELL :
24 Supervising Deputy Attorney General
25 W . (/\__,
26 COLLEEN M, MCGURRIN
Deputy Attorney General
27 ) Attorneys for Complainant
28 || LA2017605059; 2946569
| o |
STIPULATED SETTLEMENT (800-2014-007285
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State Bar No, 56332

FILED
STATE OF CALIFORNIA

| XAVIER BECERRA ' ' " MEDICAL BOARD OF CALIFORNIA

Attorney General of California _
ROBERT McKIv BELL : gf;CRAMENTO Iy 3L 2047

Supervising Deputy Attorney General ANALYST

California Department of Justice
300 South Spring Street, Suite 1702 ' S
Los Angeles, CA 90013 - : ' . \
Telephone: (213) 897-2556 ’ ‘
Facsimile: (213) 897-9395 .

Attorneys for Complamant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

Murrieta, California 92562

STATE OF CALIFORNIA -
In the Matt.er. of the Accusation Against: Case No. 800;2014-007285 '
'BACH KIM NGUYEN, M.D. : A~C.CUSATION_

41680 Ivy Street, Suite A

Physician's and Surgeons Certlﬁcate No. A- ' o
92027, . _ : . o .

' Respondent,

. | Complainant a]leges:-‘.
. - PARTIES o

1. 'Kimberiy Kirchmeyer (Complainant) brings this Accusation solely in her official
capa01ty as the Exécutive D1rector of the’ Medlcal Board of Cahfmma Department of Consumer
Affairs (Board) '

2. Onor about J uly 1, 2005, the Medlcal Board issued Physmmns and Surgeon's
Cert1ﬁcate Number A—92027 to Bach Kim Nguyen M.D. (Respondent) At all times relevant to

' thc matters qet forth below, said license has been in full force and effect and will cxpn'e unless

renewed, on Novcmber 30 2018.

1
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JURISDICTION

3. This'Accusation is brought before the Board under the authority of the followmg
laws, Ali sectlon references are to the Busmess and Profess1ons Code unless otherwise indicated.

4.  Section 2227 of the Code prowdes thata licensee who is found guilty under the " .
Medic;al Praétice Act'may have his or her license revoked, suspended. fora period not to exceed
one year, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the Board deens proper.

5.  Section 2234 of the Cade, states:

“The board shall take actibr; against any licensee ;Nho is charged with ul;lproféssional.
conduct. In addition to other provisions of this 'artiqle, unprofessional condu_ct' includes; but is not
limited to, tﬁe following: - _ | ' |

“(a) Violating or attempting to violate, directly dr indirectly, assisting in or abetting the
violation of, or cQ'ns'liiring to violate any proviéion of this chapter. '

“(b) G’ros.s' negligence;' | '

“(c) Repeated negligent acts. To be repeated, there must be two or more negﬁgent acts or

omissions. An initial negligent act or omission followed by a séparate and distinct departure from

' the applicable standard of éare shall.constitute repeated negligent acts.

(1) An initial neghgcnt diagnosis followed by an act or omission memcally appropnate
for that neghgent diagnosis of the Patlent shall constitute a smgle negligent-act.

“(2) When the standard of cate reqmres a changc in the d1agnos1s act, or omission that
consututes the ncghgent act descnbed in paragraph (1), mcludmg, but not lumted to, a
reevaluation of the diagnosis or a change in treatment and the hcensees conduct departs from the |
apphcable standard of care, each departuré constitutes a separate and d1st1nct breach of the
standard of car;:. | .

*(d) Incompetence.

“(e) The commission of any act involving dishonesty or corruption which is substantially -

related to the qualifications, functions, or duties of a physician and surgeon.

“(f) Any action or conduct which would have warranted the denial of a certificate.

2
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“(g) The praetice of medicine from this 'state into another state or country wtthout ‘meeting
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not'.
apply to this subdivision, This subdivision shall become operatlve upon the implementation of the
proposed reglstratlon program described in Section 2052, 5.

“(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and

participate in an interview by the board. This subd1v1sxon shall only apply to a certificate holder

who is the subject of an investigation by the board.”

6. Section 2266 of the Code statés: AThe failure of a physician and surgeon to maint,aiﬁ

adequate and accurate récords relating to the provision of services to their Patients constitutes

" unprofessional canduct.@

CASE SUMMARY
7. Mr*J .H.” @ereinaﬁer “the P'atier.lt”) was a 33-year-old man with a history of aleohol '

use, chronic back .paill; anxiety, ihsomnia, and éas‘ttoesophageal reflux disease when he started to
see Respondent. He established care with Respondeot at the It{y Springs Medical éme clinic on
March 31,2010, ‘ |

. 8. During his initial visit on March 31, 2010 Respondent documented a full history and
physxcal including past medical history, past surgical hlstory, soc1a1 history, substance use history, |
review of systems, exam, assessment and plan. Th_e substance use history documented that the
Patient was a non-smoker and "beef was constumed weekly." He also documented that the back .
pain was "on/ off for the past several years" and that the "condition once m a while will flare ui:

with lower back pain across the lower back." He noted a "history of lower back injury,” Back pain

- was "not constant" and "no pain radiating down to the leg.'" His Review of Systems included the

statements: “absent gait disturbance” and "negative psychiatric symptoms” and no "fevers, night

. sweats.” The Patient was diagnosed by the Respondent with lumbago and reflux esoph_agitis and

prescribed Prilosec OTC, Robaxin 750 mg g4h, and Norco 10/325 mg g4-6h prn, Respondent -.
stated in his interview that he wanted to avoid NSATDS because of his history of gastritis and acid
reflux. : '

9. On his second visit May 4, 2010, the Patient was noted to have.a "history of lower

3
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back 'injufy i‘rom sports." It was noted that the Patient had "a flare up for his lower back lately and
has been haying_-”neck spasms " "No radiation down arms or legs." The Review of Systems for °
this visit was essentially the same as the initial visit but neck spasms were added. The
examination mcluded an exam of the neck and back and documented a ”negatlve stra1ght leg raise
test.” The Patient was changed to Soma TID (#90) and continued on Norco 10/325 (#90).

'10. A visiton June 4, 2010, documented i insomnia periodically. The Rev1ew of Systems .
was essentially the same as the initial visit. Exam of back is "negauve for 1ad1culopathy »
Respondent recommended 1ce/warm compresses TID, moderate exercise and reﬁ]led Norco
10/325 (#90) and Soma (#90). .

11. A visit on June 29, 2010, documented improved insorrtnia and the Patient "denies any
side effects from the medications." His'Review of Systems was essentially the same as the initial
visit. The‘Patient's beck' was exarnined and the notation made, "paraspinal muscle spasm and

negative stra1ght leg raise test Recommended ice/warm compresses TID, exercise and 1buprofen '

"prn and use of soma and Nerco prn. Refilled Norco 10/325 (#90) and Soma (#90).

Recommended 1ce/warm compresses and exercise.”

12, A v1sxt on July 28, 2010, documented that "soma and Norco are working well for _
him” to control lower back pam He [the. Pat1ent] does report a “constant heartburm sensation,
especmlly at mght ? “No tar or blood in stools.” Exam with eplg"lstnc tenderness Switched from
Prilosec OTC to Ne)uum 40 mg dally. Refilled Norco 10/325 (#90) and Soma #90).
Recommended ice/warm compresses and exercise.

13;. The August 30, 2010, visit documented good control of back pain; Able.to drive long
dlstances every day Desires lab work, Review of symptoms with no abdominal pain. Adequate
exam for symptoms performed. Refilled Norco 10/325 (#90) and Soma (#90) Recommended
1cc/warm compresses and exercise. _

14. A September 29, 20190, v131t documents a "lump under left arm." Exam documented a

"pea- s1zed 1ump in the left axillaty.area with no erythema, dlscharge and small opernng in
middle." Diagnosed with hidradenitis and recommended observation. Review of Systems
essentia],ly the same as initial visit, encep_t now is positive for “psychiatric symptoms and -

5
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insomnia." Fof liombago," the Respondent documented "discussed i;viﬁh the Patient arid will‘stop
the Norco, but‘start Pationt on oxycodone 15 mg q.i.d'(#120) and coritinue soma QID.” .
Recommended ice/warm compresses and exercise. |

15, October 27, 2010, and Noveémber 24, 2010 visits were similar with descnptlon of

lower back pain "worsening w1th prolonged dnvmg which is his career.” Revmw of Systems

~ essentially the same as the 1mtlal visit, except now is positive for "psychiatric symptoms and

insomnia." Patient was continued on oxycodone 15 mg q.i.d and continue Soma QID.
Recommended ice/warm compresses and exercise.

16. Durmg the clinic visits on December 22, 2010 and J. anuary 26, 2011, there was an
escalatlon of the oxycodone dosage to 20 mg tablets mmally then 30 mg tablets. Notes record that
thé Patxent "denies any side offects so far." Review of Systems is essentially the same as initial
visit, except now is p.ositi_ve for "psychiatri"c sympfoms and insomnja.‘; Temacham 30 mg at
bedtirpe wos also added as n.eed'cd for insomnia, Reoommended ';ce/\s/arm compresses and
exercise. | |

17. - On the clinic visit of April 11, 2011, Respondent dooumentéd that "For the past

- month, due to weather changes, Patient has been having worsening of the lower back pain, mostly

on tho left side." B.ack exam with paraspinal muscle tenderness. Oxycodone increased to 30 mg- °
q4h prn (#120 prescribed). Respondent also added diaiepam 10 mg bid prn for muscle spasm,

Recommended ice/warri compresses and exercise. When asked in his interview if he ever

,con31dercd domg more d1agnostlc testing f01 back pain besides glvmg the Patlent pain medication,

Respondent replied that be "always adv1se thc P'\tlents that he need to have more studies done -
including X-ray or MRL I also advised the Patients to go for physmal therapy, and.also- a referral
to pain management. However, the Patients all those ﬁ}ne they are declining,” When pressed

during his interview that the Patient's "pain level hash’-t gotten better, but instead 1; got worse. So

| did that cause you any concern that increasing the dosage of the medication didn't seem to treat
- this problem?" Respondent responded "yes" but-qualified his response by stating that he "did offer

. the Patient consultmg with a spine specialist and the pam specm.hst as well as physical therapy

and agam the Patient dec].mo

5
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18. OnlJ uue 22,2011, in the‘olim'c, the Patient complained of malaise and fatigue.

Review of Systems now is positive for depression, anxiety, difficulty concentrating, and sleep

“disturbance. Exam unchanged Patient contmued on oxycodone 30mg 5x/day, Soma TlD

Ambien 10 mg ghs prn, and was started on lorazepam bid and diazepam was stopped.
Recommended 1ce/warrn compresses and exercise, No referrals made,

19. At the Faly 18, 2011, visit, the Patient rep'orted "having increase of stress and anxiety
lately with no able to sleep at night time." Exam unchanged..Lorazepam discontinued and started
on Xanax 0.5 mg TID ptn. Patient continued on oxycodone and Ambien, but Soma discontinued.
Recommended ice/warm compresses and exercise, No refeirals made. The Patient’s. medlcal
condition for his chromc low back pain, anxiety, and insomnia were fairly stable between J uly 18,
2011, until September 7, 2011. No medica_tion changes were made,

20. ; On September 7, 2011, the Patient _was seen and stated that he developed nausea,
vomiting, diarrhea and body cramps after he "stopped the medications about a week ago due to
employment drug scrcemng " The Patlent was dlagnosed w1th drug w1thdrawal and given an
intramuscular injection of Zofran 4 mg ang a prescription for Phener gan 25 mg q4h prn. He then
refilled prescriptions for oxycodone, Xanax, and Ambien, No referral was made, Respondent
acknowledged that he was aware that the Patient was dependent on narcotics at 'this point.- |

21. .OnI une 15,'20 12, the clinic note mentions 'that the Patient has a history of ADD
(attention deficit disorder)-and anxiety and he has. been under a lot of stress due to "wife's work )
issue” and having problems sleeping 'at night, Exam reniarkable for epigastric tendeine'ss Patient

referred.to GI specialist for an esophago gastroduodenoscopy f01 Iongstandmg GERD. Xanax dose |

. increased’ to 1 mg TID pm Pat1ent contmued on oxycodone and Ambien,

22. Onhis August 1, 2012, v151t the Patient complamed of "increase of anxiety and stress

with depression [due to many] issues going on with him and his family." Exam unchanged. The

. Patient was given a work excuse for six months. Continued on oxycodone, Ambien, and Xanax.

No referral made. Respondent stated that he diagnosed depression "mostly with questionnaires -
and Patients' report,” but he never had Patient oompléte a questionnaire. Respondent did not even
have a depression questionnaire available in his office at that time. -

6.
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~both he and his wife were now unemployed and on dlsablhty The- Pattent was contmued on the

. same doses of oxycodene, Amblen and Xanax. Respondent did recommend "behav1or

~J A T h W N

. and Ambien. The Panent s condluon was falrly stable until he was seen on August 26, 2013 when

i pro. He was continued on Flexenl Xanax, and Ambien.

to be seen. by a pain specialist or spine specialist, however the Patient declined."

23.  During the period between August 1, 2012, and J anuary 15, 2013, the Patient

continued to have the same symptoms He had ongoing anxiety, depression and i msomma because

modification treatments ” but did not elaborate on specifics and no mental health referral was
made, No antidepressants were initiated.

' 24, . On the March 4, 2013, clinic visit, the Patient reported that "liatelly stress has been
high for which causing more panic attacks, constant under stress ,, . and back has been ﬂaring
up with the amount of stress ... " Exam unchanged.. Continued on same doses of oxycodone and
Ambien, but Xanax dose increased to 2 mg TID. No referral made. _

25. AtaMay 20,2013, olmlc v131t the Panent stated “pain has been worse attributed to

the changes in the weather " Exam unchanged Flexeril 10 mig TID added to oxycodone, Xanax,

he again stated that "pain has been worse attnbuted to the changes in the weather." Exam

unchanged. Respondent told him to stop the oxycodone and start morphme sulfate IR 15 mg g4h

26 . On7J uly 16, 2013, Respondent saw the Patient for follow-up and documented tbat the
Patient has "long history of chronic lower back pain w1th sp1na1 stenos1s " thn he was
1nterv1ewed Rospondent was asked how he knew that the Patient had spinal stenosis. Respondent
answered, "that's my clinical Jndgment oo dunng my physical exam, the patient has worsening
pain with hyperextension of his back and that's indicative of the patient having spondylosis and
the undellylng reason of spondylosis is degeneratlvc d1sc disease and is causing the spmal canal
narrowing." When asked t clarify what part of the spinal canal was narrowed, Respondent stated:

"spinal stenos1s I'm refemng to the central canal where the spinal cord is running inside." When

asked about a referral to have a surgical consult, Respondent_ rephed that he "did offer the panent

27. On his October 21 2013 clinic visit, the Patient reported “trymg to. get off of the

medicafion, however, used EtOH [ethyl alcohol] with vodka for the condition. Pauent went to’

)
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Disneyland and collapsed with seizure activmes Patient had about three of the episodes during
the day. Patient bltmg his tongue causing Iaceratmn Went to Anaheim Reglonal ER for.
treatments." Exam with "right side lateral tongue with laceratxon, healed well." Back exam
unchanged N o neurologic exam done. Refilled prescnptmns for oxycodone 30 mg g4h prmn,
Flexenl 10 mg TID Xanax 2 mg TID, Ambien 10 mg ghs. "Advised the patient to stop using

EtOH. Patient most likely having seizure with BtOH withdrawal." No referral made. No

- documented discussion about driving or DMV report. When interviewed Respondent was asked

if he had any concerns aboui the seizures. He responded' "very straightforw-ard that the eatient
was usmg vodka and he was drunk. He's also abruptly stopped all of his naicouc medlcaﬂon while
he's been on it for a couple years so that my judgment at that time he had the selzure ﬁ'om drug
withdrawal." Respondent also did not perform a neurological exam or request medical records
from Anaheim Regional Hospital, nor prov1ded a referral to a neurologlst nor enforced that the
Patient should not be driving,

_28. During a clinic visit on January 30, 2014, the Patient stated that he is "not able to
focus [and] quite often ﬁ_nds‘ himself become inattentive and easily distracted. Never been
diagnosed with ADD [but] has poeitive family history of ADD." Exam unchanged. No neurologic
or psychiatric assessment done. Preseribed Concesta 27 Ir_ig daily and "recominended seeking
consultation from psychiatrist.” No formal referral made. '

29.  Of note, during the entire period that the Patient was cared for at Ivy Springs Medical

" Care clinic for chronic low back pain, anxiety, depression, and insomnia, Respondent made no

referrals to a physical therapist, a pain specialist, aneurologist,- spine specialist, or a mental health
professional, Respondent did state that he verbal_iy offered this to the Patient but the Patient
declined every time. These discusstons were never documented in the chai't. |

| 30.  Also, no'random urine drug screening or jntermittent CURES report checks were ever
performed. Respondent acknowledged during his interview that iie never performed a CURES
report or random urine drug screening while the Patient was living. There was no narcotics
contiact signed. Respondent states that he had a "verbal agreement" with the Patient deseribed as
Tollows: “the patieni:'s.l'equii'ed to come to the office once 2 month and the patients can only

g
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receive pain medication from myself and that Patient have to fill the prescription at the same . ‘
phénnacy, if the i’atient loses the prescription the Patient won't get any replacement, and if the
Patient breaks the coniﬁét they will be dischéxrged from the office ... and'the Patient is expecte.d
to ha_we adrug _s&een unannounced.” Respondent never checked to .r'nake sure that the Patient
followed this -i/érbal confi'act By running a CURES réport oppefforming random uriné dr_{ig.
testing. Also, no informeﬁ consent discussion of risks, benefits, and altemaﬁvbs_to chronic

narcotics or benzodiazepines was documented.in the chart, Respondent did state in hig interview |

that he "does verbally advise the Patients of the risks and benefits of thc medication that he is

' recewmg, mcludmg dependency, addlctlon ‘overdose, and even death " Respondent then

acknowledged, when asked if he ever documented this in the medical records, that he "d1d not."

31. .'Finally, Respondent never performed any imaging studies of the Patient's back during

. this four-year period of care. When asked in-his interview if he ever considered doing more

diagnostic testing for back pain bésides giving the Patient pain medicﬁtion, Respondent replied

that he "always advise the Patients that he need to have mote studies done including X—mj or

{ MRL I also advised the Patients to go for physical therapy, and also a referral to paiﬁ

management. However, the Patients all those time they are deciining." Respondent never
documented that he-advised reigiio’logic imaging. to thefatient and the Patient declined.
R'espoﬁdent did state ;'within a year" when asked "how recent should X-rays be in order for themn
to be,‘ reliable,” Respondent even answered "yes" when asked "so [the Patient]_ was OK getting X-
rays for ﬂs eso_phagué but not for his lower back which was his.chief c‘omp.lain't?." The Patient did |
have a lumbosacral X-ray seriés perfortned on August 6, 2007 at tﬂe Hemet Valley Imagiﬁg
Medi-cr:ﬂ 'Grou.p The "X-ray was ordered by N athamHoward M.D., and was, unremarkable.

32, The Patlent was found by his 'ldolescent son unresponsive with agonal breathing on '
Tebruary 15,2014. 911 was called and the Patlent suffered a calch ac arrest and could not be
resuscitated at the Chapman Hospital ER. He expired on that same day. His death certificate
stated that the causes of death are myocarditié, encephalitis, méningitis-and pneumoﬁitis. His

toxicology report found evidence of oxycodone, oxymorphone, alprazolam, diazepam, and .

9.
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cyclobenzaprine in'hi's system, The coroner's ‘report revealed evidence of lympbocytic
myocardms acute bronchopneumonia, aseptic menmgoencephallus, and cerebral edema,

. 33, Respondent received a telephone call on February 21 2014, from the Patient’s wife,
Melissa, inforrmng th that the Patlent had passed away the prevmus Saturday and had been |
pronounced dead at Chapman Hospltal ER The Respondent recorded | in his chart; "Autopsy
underway, but wife mformed the patient may have OD." Importantly, at no time between March
31, 2010 and February 15, 2014, dld any family member or acqunmtance of the Pat1ent ever
contact Respondent about an alcohol abuse problem. Respondent did recerve a phone-cnll from

the Patient‘s' sister in late February 2014 during which the sister _irrforrned him "that the patient

was an alcoholic and had been drinking vodka every day for some time. The patient's sister

addltronally 1nformed Dr. Nguyen that the patient had been taking other family members

' rnedlcauons mcludmg his wrfe and mother-in-law . .. she also reported that,he had taken

leftover morphine and Dilaudid ... and reported the cause of death had been an overdose."
FIRST CAUSE FOR DISCIPLINE |
{Gross Neghgence)
34. Respondent Bach Kim Nguyen, M.D.,, is subject to disciplinary action under section
2234 subdivision (b) of the Code for acts of £ross negligence in his care and treatment of the

Pauent The cncumstances are as follows:

Contmnatlon of Chromc Narcgtic and Benzodlazemne Pr escr1b1ng ith Evidence of

Drug Addlctlon and Mental Illness

35. Prescribing 0p101dS for patrents wrth ahlstory of substance abuse dlsorder is

challenging because such patlcnts are more vulnerable to drug misuse, abuse and addlctlo'n The | |

standard of care requires that ongoing use of controlled substances should occur in a thhly

controlled setting that may ; include co-management w1th a parn spec1ahst and add1ct10n specialist.

Use of chromc Opioid therapy in patients with mental illness should only be for well deﬁned

-somatic or neuropaﬂnc pain conditions under close momtormg, and physicians should seek

consultation fror.n appropn'tte specxahsts

10
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36. Business and Professions Code section 2241.5 (d) states that: "A physician asd
surgeon shall exercise reasonable care in determining whether a particular patient or condition, or
the complexity of a 'patient's treatment, including, but not limited to, a current or recent pattérn of
drug abuse, requires consultation with, or referral to, a more qualified speeialist." The care of a .
patient with.a history of substance abuse or addiction: reqﬁires extra monitoring, docuﬁentaﬁon,
and often cen‘sultation with an addicﬁon specialist. | -

37. The Patient had an alcohol use disorder, evi&ence of opioid addiction, and a mood

-disorder with depression and anxiety. An opioid risk tool perfonﬁed at the outset of care would

have scored him as a moderate hlgh risk candldate for chronic opioid therapy (dependmg onhis -

4 fannly history of substance abuse which was not documented). Psychological. -screening and

alcohol use dlserder screening tests may have been positive as well.

38, . Nevertheless, the Patient clearly was identified as having an opiaid addiction problem
by September 7, 2011, He was identified as 'Iia'ving an alcohol use disorder definitely by October
21',. 2013, and wss diagnosed with mental illness as early as J eu'luary 26, 20i1

39, The Patxent was, contmued on chronic op101d and benzodlazepme therapy despite a
substance abuse dxsorder ev1clence of op101d and poss1b1y benzodlazepme addlctmn, and a mood
dxso1 der (N o efforts were' made to wean the chronic opioid and benzodiazepine tberapy) No
refertsls were made. | .

40, Tﬁe continuation of chronic opioid and benzodiazepine therapy-With no efforts to
taper these controlled substances and no referrals to a pain specialist or addiction specialist or -
mental health specialist in a patient with definite alcoholism, opioid addiction, depression, and

anxiety is an extreme departure from the standard of care.

Lack of Adiusmleﬁt When Chronic Pain ‘Treatr'neni. Plan Was Ineffective
41, The staﬁdard of cate for prescrib'mg‘ eontro]led substances for pain requires the
presence of a treatment plan with stated goals and objectives by which the tfeatment plan c;an_be'
assessed prior to prescribing controlled substances, These obj ectives me smnma;ized by the five
"A's" method for chronic pain management assessment:

Analgesia: the patient has a reduction in pain

[
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: Activity: the patient is demonstreting an irnproyed level of functioning.

Adverse: the natient is not experiencing dny side effects

Aberrance the patient is complymg with the pain management agreement and there are no
signs of medrcauon abuse or d1vers10n .

Affect the patient's behavior and mood are'approp'riate

42. A treatment plan w1th stated objectives should be estabhshed for all-patients receiving
chronic narcotics for pam management Respondent continued to escalate the chronic opioid
.therapy and benzodidzepine therapy even though the medrcatron changes wére.not reducing the '
pain, the Patient develeped medication side effects, devel'eped a mood disorder, and had signs of
addiction. - o | -

43. Despite a failing chronic pain management plan, he did not consult a pain specialist or

1| addiction specialist or mental health professional

44. The failure to adjust a failing chronic pam management plan, obtam consultatlons and
the 1nappropr1ate escalation of chronic opioids and benzodrazepmes even though the pain failed to
improve -and he developed evidence of drug addlctmn and a mood disorder is an extreme
departure from the standard of care. |

- SECOND CAUSE FOR DIS CIPLINE

. (Repeeted Negligent Acts)
45. Respondent Bach_'K.im N guyen, M.D., is subject to disciplinary action under section

2234 subdivision (c) of the ‘Code for repeated negligent acts. The circumstances are as follows.

Inadequate Work-up and treatment for a patlent with a recent seizure

46. A pat1ent with a new-onset selzure should have a thorough examination and

“evaluation for the etiology of the selzure Thls includes a thorough neurological examination,

mvestxgatlon mto a metabolic abnormahty, investigation into a structural brain abnormality
(espemally if a focal neurologm"d defmt is apparent) investigation into an infectious’ etrology
may be warranted investigation into illicit drug use, and consideration of an -
electroeneephalogram

47. In addition, a patient with a recent seizure should not be driving, the patient must be .

12
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informed of this, and a DMV report must be ﬁled (unless already done),.

48. Respondent mltlally attributed the Patient’s seizures to alcohol w1thdrawa1 writing in
the chart "patient most hkely having se1zure with BtOH wﬂ:hdrawal " However, in his interview
he attributes the seizure to "drug w1thdrawal" that could have been benzodiazepine withdrawal or
dlcohol, When .asked if he had any concerns about the seizures, Respondent responded that "very
str alghtforward that the panent was usmg vodka and he was drunk. He's also abruptly stopped all
of his narcotic medication while he's been on it for a couple years; so that my Judgmegt at that
time he had the seizure from drug withdr.awal.'} Resi)ondent also did not perform a neurological
exam or request medical Irecords' from Anaheim Re_gipnal Hospital, provide a referral S a
neurologist or eni"orce'that the Patient should not be driving,

49, 'i‘he lack of any neufological exam .or work-up for a new-onset of sei;ure; lapls of
neurology referral, and lack of enforcement of no driving répresents a simple departure from the
standard of care. | o

Lack of Informed Consent for Use of Controlled Substances

50. The standard of care for brcscribing controlled substances for pﬁin requires that all
patients receive informed consent aboﬁt these medications including a discussion of the risks,
benefits, and potential alternatives to chronic narcotic therapy.l. '

'5 1: Respondent stated that he provided inforﬁled consent prior to initiating chronic opioid
and benzodiazépine therapy t{) the Pat;‘tent; however, this consent was never documented in the
chart. | '

52. The absence of any documentation of a nalcotlc or controlled substance use informed

consent discussion represents a simple depzu ture ﬁ:om the standard of care.

Insufficient uge of diagnostic testing to establish cause of chronic lower Back'pain

53.  All clinicians should perform a diligent inyestigation as to the cause of chrpnic
;';onmalignant pam This includes a careful history and exam and may include radiologic
asscssment'of t.he area, focused lab testing to narrow down a differential diagn()sis and potentially
involve consultants to determme the etiology of the pain and suggest therapeutic modahtxes to

help with pam management

13
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central canal stenosis of the spine statmg, "that's my chmcal Judgment . during my physical

- back pairi is a simple departure from the standard of cate.

'_patient. Elements of such an agfeement should include an acknowledgment by the patient that

_ and the patient is expected to have drug screen unannounced "

54. Respondent never performed any radiologic testing or specialized testing to determine

the etiology of the Patient's chromc low back pam Respondent clinically thought the Patient had

exam, the patient has worsening pain with hyper extens1on of his-back and that's indicative of the
patient having spondylos1s and the underlying reason of spondylosw is degenerative disc disease
and is causing the spinal canal narrowing."” When asked to clarify what part of the spmal canal is
narrowed, Respondent stated; ”spmal stenosis, I'm referring to the central canal where the spmal
cord is running ms1de "

| 55. Spinal stenosis can be suspected by clinical exam, but it must be confirmed using an
MRI of the lumbar spine. Spondylosis must be confirmed using a lJumbosacral X-ray series. .

56. - The insufficient use of radiologic'imagi'ng to confirm the etiology of chronic lower

Absenee of a signed chronic narcotics contract

57, All patients who are prescribed chronic narcotics should have a documented antl

signed pain mapagement agreement that outlines the joint responsibilities of the physician and the

chronic epioid use may lead to addiction or overdose, that the patient will o_btain his/her opioids
and controlled .substances by only one provider at one phatrnacy, will take the medication only as |
prescrihed, ‘will undergo periodic random drug testing, will go to ancillary services when told to
do so (physical thefapy, counseling, consnltations, etc..), will not drink alcohol or take street B
drugs, and will not partmpate in drug diversion,
' 58. Rcspondent stated that he had a verbal agreement with the Patient about chronic

controlled substance use but nothing was 31gned or documented. Respondent states thathehada |

“verbal agreement" w1th the Patient that 1ncluded “the patient's required to come fo the office once
a month and the pauents can only receive pain medlcatlon from myself and that patient have to fill
the p1escnpt1on at the same pharmacy, if the patlent loses the prescnpnon the patxent won ‘tget .

any replacement, and if the pat1ent breaks the contract they will be dtscharged from the ofﬁce

14
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9. Not having a signed narcotics contract documented in the chart is a simple departure
from the standard of care. - ._ ' . | '

Insufficient compliance monitoring for paﬁents on chronic opioids and controlled
substances - ' . .

60.  All patients who are prescribed chronic 'centrolled substanceé, especially chronic

natcotics, should undergo a regular prescription, drué monitoring program sqch'as CURES

(Controlled Substances Utilization Review and Evaluation System). A CURES report allows a
clinician to \}erify that the patient is receiving controlled substances from onfy one provider and

- from only one pharm.acy to cemply with their pain management contract. In addition, patients.

should undergo frbquenf (usually at least quarterly) randogi urine ‘drug. testing fe confirm that they
are not abusing any illicit drﬁgs which Qould dlsobe a vieldtion of their pain management
contract, | . . |
" 61. Respondent never 1an a CURES report or performed any urine dmg screens on the

Patient to confnm compllance This represents a snnple departure from the standard of care.

62 Fallule to ever run & CURES report or perform any urine drug screens represents a -
simple departure from the standard of care, '
' 63. There was insufficient psychologlcal evaluatlon and screemng for substance abuse -
prior to imuatlon of chronic narcetics. . |

| 04. The standard of care for eresc;ibing controlled suiaetanees for pain requires

performing a thorough screening for psychological disorders and occult substance abuse prior to
consmermg the 1rut1at10n of chronic opioid therapy T];us screemng can include the use of the
Opioid Risk Tool, depressmn screening with the PHQ-9 or Becks Depress1on test, or the CAGE-
AID tool for risk of an alcohol use dlsmder, ete. -

65. Respondent never documented any psycholo gica_]. screening, substance abuse .c.iisorder
screening or depression screening for the Patient gluring his care.

66, Failure to Iﬁerf'orm any psychological screening, substance abuse disorder screening, -
or depression screening prior 'to or during chronic_ opioid therapy represents a simple d'epartqre

from the standard of care,
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, Insufficient use of consultants for patients with ineffective pain management, mood

disorders, and addiction

~

'67. Business and Professions Code section 2241, 5 (d) states that "A phy31c1an and

‘surgeon shall exercise reasomble care in determining whether a partlcular pat1ent or condmon, or

the complexxty ofa pa~t1ent's treatment, including, but not lmited to, a current or recent-patt'em of
drug abuse, requires consultation with er referral to, a more qualified specialist." The care of &
patient Wlth a hsstory of substance abuse or’ add1ct10n Tequires extra momtonng, docurnentauon,
and often consullanon with an addiction spec1a11st

-68.  The Patient had a-dual diagnosis diserder and ineffective pain ma.nagement' of his
chronic nonmalignant pain. Chronic opicid and benzodia'zepine use is very risky and challenging

in a Patient with a substance abuse disorder, opioid addiction, and has both depressmn and

"\l anxiety. In addmon the pain seemed to be worsemng despite escalating doses of both op101ds and

benzodiazepines 31gmfy1ng an inadequate pam_ management plan. In addition, Respondent
clinically suspected a centrai spinal steriosis of the lower spine which may require surgical . :
intervention if present'. chﬂly, the Patient had va'seizure of unclea.r etiology. No referrals were
made to any physical therapist, pain specialist, neurologist, spine speciah'st; or mental health
professmual ' . | |

| 69, Fallure to obtain any- consultatmn for the numerous problems this Patient had
rep1csents a snnple departure fir om, the standard of care. .

Inadequate medical record keeping

70. The standard of care for-p"rescﬁbirig controlled substances for pain requires that alt
physmnns keep accumte and complete records to include all of the elements stated above. '

71, Rcspondent failed to do cument a narcotics contract, medlcatlon informed consent or

his recommendation to obtain referrals or to-perform diagnostic imaging.

72. ° Poor and insufficient documentation of these key areas repre_sents a simple departure
from the standard of care. |
4 |
/17 _
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THIRD CAUSE FOR DISCIPLINE

(I‘allure to Mamtam Adequate and Accurate Medical Records}
73 By reason of the facts set forth above in Parag1aphs 71 through 73 Respondent Bach
Kim N guyen M.D,, is subject to dlscxplmary action under section 2266 of the Code for failure to

mamtam adequate and accurate records of medical care and treatment,

PRAYER
WHEREFORE Complainant requests that a hearmg be held on the mattels herein alleged, |

and that following the hearmg, the Med1ca1 Board of Cahforma issuea demsmn

1. Revokmg or suspending Phys1c1an s and Surgeon s Certificate Number A-92027

Issued to Bach Kim Nguyen, M D,; .

'2. Revoking, suspendmg or denymg approval of his authonty to supervise phys101an
assistants and advanced practice nurses; .

3. If placed on probation, ordenng him to pay the Board the costs of probation
momtouug, and

4. ' Taking such other and fur: ther action as deemed necessary and proper.

DATED: __July 31, 2017

Medical Board of California

* Department of Consumer Affairs
State of California
Complainant
L.A2015601151
62477981.doc .
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