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Adfninistrafive Law Judge Diane Sch'né'ider, State of Califbrnia, Office 6f.
Administrative Heafings, heard this matter on July 9, 10, 11, and 26, 2019, in Oakland, -
California. |

Carolyne Evans, Deputy Attorney General, represented Kimberly Kirchmeyer,

Executive Director of the Medical Board of California, Department of Consumer Affairs.

Michael Firestone, Attorney af Law, Marvin Firestone & Associates, LLP,

represented respondent James William McCarrick, I, M.D.

The record closed and the matter was submitted for decision on July 26, 2019.



FACTUAL FINDINGS

| Procedural _History Aand_ Sqmma'ry of_AllegatEons

1, . Complainant Kimberly Kirchmeyer issued the First Amended Ac¢cusation
in her official capacity as 'Executive. Director of the Medic'al'Board of California,

Department of Consumier Affairs (Board). -

2." . On May 21, 1996, the Board issued P'hysieianﬂs and Surgeon’s Certificate
(Certiﬁcate) No. A 60133 to James William McCarrick; III, M.D. Respondent’s Certificate
was in full force and effect at the times of the acts set forth below and will expire on

March 31, 2020, unless renewed.

3. On June 6, 2017, the Board received an anonymous 'complaint against
respondent alleging sexual mis_conduct. The Board inv.e_stigated and filed an~
Accusation, and later, a First Amended Acc‘usati-on adainst respondent.AThe First
Amended Accusatlon alleges that respondent commrtted unprofessmnal mrsconduct
'and sexual mlsconduct in connectron wrth Patrent A Respondent admrts that he
exchanged graphlc messages and photographs of a sexual nature with Patient A vra o
texts, a practrce commonly referred to as “sexting.” 'He asserts, however that he did
not commit any mlsconduct because Patlent A was a former patrent at'the time they

engaged in sexting.

4. At hearing‘complainant deleted the word “or” 6n page 6, line 24, of the

First Amended Accusation.

! The patient is not identified by name in order to protect her priva.cy.



Complainant’s Evidence

RESPONDENT'S TREATMENT OF PATIENT A AT SANTA CLARA VALLEY MEDICAL
CENTER

5. Patient A, a Sd—year-eld wo.man, was referred to respondent by her
primary care physician, Anna Hui, M.D., for a pap smear and pelvic examination. _
Patient A was first examined by respondent, an obstetrician and gynecologist at Santa
Clara Valley Medical Center (SCVMC), on August 22, 2016. The examination included a
pap smear and screening for sexually transmltted diseases and mfectlons Patlent A
wrote respondent in the patlent email portal at SCVMC ("My Health Online”), askmg
respondent if the test results were ready. On September 27, she wrote to respondent

that she wanted to make sure that she would be able to view the test results from the

patient email portal, since she was moving? in early October. Respondent wrote back

on My Health Online, and indicated that he could still answer her questions on My
Health Online. On September 29, respondent wrote to Patient A on My Health Online
that her pap test showed mildly atypical cells. He recommended a procedure called

colposcopy, to check her cervix with a magnifying scope for 5|gns of abnormalltles

Patient A wished to have the coIposcopy prior to her move, and respondent

accommodated her request to expedite the procedure.

6. On Sep.tember 30, 2016, respondent performed a colposcopy, including a
biopsy, on Patient A. In a note to Patient A in My Health Online, on October 4, 2016,

respondent informed Patient A of the results of the colposcopy. Respondent wished

2 Patient A moved to Was-hington to attend school.



her the best on her move and recommended that Patient A return for a pap test in'six

months to a year. Their last contact on My Health Online occurred on October 5, 2016.

7. On October 14, 2016, Patient A signed an authorization for SCVMC to
release her medical records because she was movmg and needed the records for her

new doctors
PATIENT A CONTACTS RESPONDENT ON LINKEDIN

8. On October 15 2016 Patlent A contacted respondent on LlnkedIn She
stated that she found respondent S personallty and Iooks extremely attractive and
asked if they could taIk some tlme and getto know each other. Respondent replled
‘that he was happy to talk when thlngs settled down W|th Patient A’s move. On October

20, 2016 respondent and Patlent A spoke on the telephone for 27 mlnutes

9. . About two weeks after respondent and Patient A connected" on 'LinkedIn,' '
they began texting each other The texts included graphic sexual texts and V.
photographs. The texts also included sharing the|r feellngs about work, family, pets,
and life generally, and a number of exchanges in which Patlent A asks respondent for-

medical advice. The texts $pan a six- month perlod between the flrst week3 of

3 As early as November 7, 2016, the two referenced prior sexual photographs
they had exchanged. During one text, respondent asked Patient A to delete his picture;

Patient A responded-that she would not delete it until he visited her..
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November 2016 through the first week of May 2017. Respondent is 29 years older

than Patient A.* The texts are voluminous; pertinent texts are reproduced below.
GRAbHIC SEXUAL TEXTS AND PHOTOGRAPHS

10.  On November 4, 2016, respondent and Patient A discussed the exchange

 of photographs. He wrote:

I can take spicy one when you're in the mood. (I didn't save

yours btw; staying discrete)
Later that day, respondent texted:

Thatwas really nice It's silly but I feel like I'm missing you I
guess I'm feeling like I want closeness Goodnight Naughty

dreams

11. On November 20, 2016, Patient A sent respondent a picture of her

breasts. Respondent respohded with the following texts:

So beautiful! Yes I want my mouth and tongue all over
therﬁ. Might fuck between them too. Cum 6n Ayour pretty
neck. You're killin me And yes will send pic And now I need
new pic of your sweet pussy, I think Butyes. Things are
settling down here now at work. So iet’s chat more. I'm on

call later today but off tmoro afternoon.

4 This difference was acknowledged between thém in a text dated December 17,

2016.



12.  On November 20, Patient A responded by Sending respondent a picture

of her naked vulva. Respondent wrote:

Omg. Wanna be inside you [three cat emojis] I'll give you all

my cum.
Patient A texted back:

wish we could meet at your office one day and fuck I've

squirted before but even if I don't I'm always wet.
Respondent téxted back:
| Omg. Thét:would be r'ildicuiously sexy and risky. Hot!
Patienf A resbonded_:'

Yeah but ltd be so fun! Me walk in with a short skirt on and.
no panties, pull it up Ybu bend me over yodr desk and fuck

me doggy style
Respondent texted back:
We'll call it special internal exam. Extra deep.

During this exchénge, respondent texted that he had to go to work. Patient A

wrote:

~ Naughty boy, on yourbreak go jerk off in the bathroom
and send me a pic while you're in there and cum. I wanna

see that you did do it at work thinking of me.



Respondent responded:
I will. A huge load Xoxo.
13.  On November 21, 2016, respondent texted:

Omg. Just heard your yummy wet pussy. Bad girl. Make me

want to cum in you.

On the same day he sent Patient A a picture of his naked erect penis, surrounded by

what appeared to be ejaculate, taken in.the “on call” room at work.

14. On February 19, 2017, respondent texted Patient A a picture of himself in
front of the mirror, béaring his naked torso and what appears to be tight underwear or

biking shorts. Above the picture, he wrote: “Haha I'm trying to reverse time.”
MEDICAL ADVICE

15. During the period of time in which they sexted, Patient A asked
respondent medical questions. Resp-ondent provided her with answers, as well as
medical advice, a diagnosis, and an offer to examine her and treat her with

medications.

16.  On December 4, 2016, Patient A wrote respondent about what she
described as “a weird lump” near the opening of her vagina, that she thought might be
a Bartholin’s abscess. That day the two exchanged a series of texts. Patient A texted
- that she was asking respondent for advice because she could not get in to see a local
physicfan until January or February. Respondent wrote back, stating that it did sound

like Bartholin's. He wrote:



Does sound like possible bartholin’s. Not fun! So if it's a
cyst it might be a little tender but not too bad. If it's an
abscess it's usually big (like golf ball size) and really painful,
swlo‘llen and red. Either way you can try warm soaks a few
times a day. Like a washcloth with really warm water held to.
tne area a few hinutes and : fe-warm lt a few times.

They'll often get better with that treatment and time '

Patient A followed up with a question as to whether she could cut and drain it

like a pimple. Respondent replied:

- Just warm moist heat with wash cloth or sitz bath is fine.
Cut and drain is really unpleasant unless it's alfeady c'om-ing

to a head. |

Wish I was closer by. I could do quick check If it gets worse,

- I can'send antibiotic for you too. Sometimes helps.

17. 'On December 23 2016 Patlent A asked respondent for mformatlon

about Ambien to help her sIeep She also asked him to send her some, and explamed

that:
I'd ask you to call in a prescriptiohn but idk if my Medicaid -
will cover it and I desperately need to sleep.

On the same day, respondent replied that Ambien "is good.” He suggested that she try

Melatonin as an alternative since he did not have any Ambien to send her, and she

could purchase Melatonin in the supplement section of her pharmacy.



18. * About one week later, on December 31, Patient A texted respondent,
asking for a referral to a physician to perform laser removal of tattoos. Respondent .

said he would look into it.

19.  On February 23, 2017, Patient A texted respondent with a question as to
whether it was safe to have candle wax in her vagina. On the same day, respondent -

texted back “sure it will get hard and then you can get it out.”

20. On May 1, 2017, 'Patient A wrote.respondent_ asking if he "had an
injectable that can help ewelling and soreness” from a mosquito bite. Respondent

wrote back, suggesting that she treat the bite with ice, Claritin and Benadryl cream.
OTHER TEXTS REEERENCING THEIR DOCTOR/PATIENT RELATIONSHIP

21. - Patient A makes reference to respondent as her doctor on several

occasions. For example, on November 7, 2016, she wrote:

do you have feelings for me other than sexual, other than
as a person, other than asa dr to any patlent but as a

potential?
22. On November 21, 2016, she texted respondent “night naughty dr.”
23.  On December 7, 2016, Patient A wrote:

Now you won't even reply to me. :-(. Hmm I should've kept
our relationship dr and patient. I'll reframe [sic] from
contacting you other than those reasons (dr and patient),

from now on. wish you well.



Over the ensuing months, the two continued sexting, which included discussions

about meeting and having sex, and other personal matters.
PLANS TO MEET IN PERSON AND MEETING AT SCVMC

24, In F_e:bruary >‘201‘7, respondent and Patient A made plans.to meet‘-while
‘Patient A Was in the Bay Area, but the’plans ne_ve}_r.materialized. Patie'nt A indieated
that she would be moving back to the Bay Areafrom '\Nashing}ton. In\ one text, she |
asked respondent if he knew a'nyone with -a'horne that she could live in with her big
dog, or if he was planning on “getting a condo/home and aren't 6pposed to a

"

roommate with a big dog ... ..

25.  On March 24, 2017, Patient A alluded to"her“retu'rning"to-SCVMC‘ifor a
‘pap smear. Respondent wrote that he was "happy to check if you need it. Just Imk.”
Patient A asked respondent how he was feellng about thelr relatlonshlp Respondent

replied: “I'm feeling fme with it. ch|II ina good way. how about you7”

26.  On Aprll 10 2017 the My Health Onlme sent Patlent A a message that
he had a follow-up appomtment with respondent on April 13 2017 Patlent A
“rescheduled the appointment for June 2017, with another gynecologlst at SCVMC.

27. A_ On May 5, 2017, Patient A went to SCVMC for an appointment with her

primary care physician. Patient A wrote respondent that she would be at the clinic, and

5 Although the evidence was not clear as to how the appointment was made,
respondent’s expert, who is familiar with SCYMC, postulated that the appointment was

automatically scheduled by the software system.
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suggest_ed they meet. They met briefly, and afterwards, exchanged texts. Patient A

wrote;

- e I honestly Ioved how your body felt pressed on mine. LeastT
- know what you'd feel hke on top of me whenever we do

fuck.
After an exchange of sexually provocative texts, respondent wrdte: .

You bring out my horniness You are too sexy Par,fcly was
thinking how I wanted to push up against you when I
hugged you. Just a little dry hump. Your eyes and lips

‘looked very nice today too.

Patient A wrote that respondent would have to “do better” than a “dry hump.”
Respondent replied that was the best he could do atethe office unless they found a
nearby closet. Respondent went on to say that next time they met at the clinic he

would find an “unmonitored corner,” where he could “feel [her] then.”
Respondent’s Evidence
BACKGROUND, TRAINING AND EMPLOYMENT

. -28. Respondenfihas been lieensed'to praetice medicine in California sihce
1994. He received his medical de_gree from the University of Penhsylvania.-He |
completed his internship and resideﬁcy in Obstetrics, Gynecology and Reproductive
Sciences at University of California, San Francisco. He is board-certified by the
American Board of Obstetrics and Gynecology, and is a fellow in the American College
of Obstetrics and Gynecology (ACOG). Between 1998 and 2014, respondent practiced

at the Palo Alto Medical Foundation (PAMF).
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In 2014, he left PAMF and began worktng at SCVMC. In addifion to practicing as
an obstetrician and gynecologist at SCVMC, respondent also was the Director of
Resident Research. Respondent resigned from Ihis positi»o'n at SCVMC on October 28,
2018.1In Jalnu'ary 2019{Ihe began working at Athena,l\/fl_edic.alj Specialists (Athena).
Athena provides ambul.at.o’ry women’s'.health care to a pooulation thatg__r:_e‘s_pondent
describes as largely Hispanic. He works at Athena one to two days eacn \;veek, mostly

performing wellness check-ups.
TREATMEN‘f OF, AND RE‘LATIOINS:HIP’ wiTH, 'PI_-\TIENT A

‘29. Respondents flrst appomtment w1th Patlent A, on August 22, 2016, was
. routlne and lasted about five minutes. Patient A made it clear in the course of her :
lnqumes regarding the lab results, that she was movnng to another state. At'her
request, respondent and his'staff compiled her medical records. Their second
appointment on Septembet 30,:?tor the"col'p:oscooy, lasted about 10 minutes. The visit
was unrernarkaole.:‘Reso‘ondent sent Patient A-the results and reCO'mmended::she
return for pap smeariin:sn»(; montns to one year. (The usual amount of tirne bétween
pap smears is one year, but he thought she rnight want to have_oni_'e;sooner.) Hedid .
not schedule her for another visit; he presumes that-the computer systern scheduled
Patient A for a follow up appointment in April 2017. Respondent's understanding was
that Patient A was not gomg to be hIS patlent after thelr contact on My Health Online,
on October 5, 2016 | |

30. - When Patient A contacted him on LinkedIn, he did not regard h'er as a
" current patient. Duting the end of October 2016, respondent’s relationship with -
Patient A became-friendly; and shortly thereafter, became provocative and sexual in

nature.
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31.  When respondenrt answered Patient A’s medical questions, which he |
characterizes as ”ran"do‘_m, general questions,” he did not “feel” like he was “in the role
of a physician.” People routinely ask responldent questions about their medi_c_él- e
concerns, and he tries to answer their questions. In respondent's view, Patient A's
questions and his advice regarding her vaginal cy'st, Ambien, her mosquito bite, tattoo -
removal, and the safety of putting wax in-her vagina, were no different than the types

of exchanges he has with. people who are not his patients.

32.  Respondent considers his advice to Patient A regar'dIhg }t’he Bartholin’s -

~ cyst was consistent with what Patient A could have found online at the Mayo Clinic

~

website. Respondent was asked about his offer to send Patient A antibiotics if the cyst
near her vagina worsened. He test‘;ifi:e,d that he was not actually going to send her
antibiotics because it was illegal to do so; and that h-e made the offer “to keep the
peace.” Resp;\)ndent_explained‘that ”somefimés he promises things that he knows he
cannot do.” He was firm in his assertion that his édvice to Patient A was akin to “BBQ
or cocktail party conversation." Respondent was also asked about his statement to
Patient A that he could do a “quick check” if he was closer by Respondent

acknowledged that he would not offer to examine someone that he met at a cocktall

party.

33. Respondent believes that Patient A left his practice as a patient, and for

. this reason, he did not think that he needed to engage in the formalities involved

when a doctor wish_es to, in his words, “fire” a patient.
REHABILITATION EVIbENCE

34. Respondent has completed a large volume and variety of medlcal

education courses, because in his words he is presently * underemployed !
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35, Respondent completed a course entitled PBI Professional Boundaries and
Ethics Course.' Enhanced Edition on December 2, 2018, and gene'ratédfa boUndary
protection plan for his current employm"ent"at Athena Medical Sp'e-c'ialiSts. Respondent
testiﬁed that he has also participat'ed in "some phone cou‘nse]ing,'" Which- he describes
as'a peer grou-p that is mbderated by a group leader. On July 12, 2019,'res'pondent
signed up to cornpl‘ete PBI Maintenance and A ccodntab)'/iz‘y Seminars. The latter course
‘is;a required follow-up cor‘np'onent.for physicians who are mandated by the Board to

complete a professional boundaries course.

36. Respon'dent offered 'sév'e'ral' reasons why he embarked on'a-sexti‘ng
relationship with Patient A: He Ilves alone and is vulnerable to feellng lonely; he

weIcomed the attentlon from Patlent A ‘who he thought Ilked hlm Respondent calls

the circumstances leadlng to his’ relatlonshlp with Patient A as a “perfect storm of [his]
vulnerablhty." Res_pondent does.not see Patient A as being vulnerable; and while he
describes her as "pushing” him to gét involved with her, he is not excusing his -

behavior.

,' 37 Respondent testlfled that he dld not thlnk that sextlng a photograph of
hIS penls to Patlent A was lnapproprlate but mlnutes later, testified that it was
inappropriate. When given an opportunity to clarify his answer, he again waffled: He
testiﬁéd that it was not appropriate to send-a picture of his penisto a patient he
treated one r'nonth' prior, but if the patient was a former patient then texting a picture
" of his 'penis one month after the doct'or-'pa'tient relationship terminated was not
_inappropriate. He further.testiﬁedthat the “timing seems olose}" but ad_ded“that‘hhe

“did not feel that it was too close.”

38. Respondent is remorseful fo‘r his actions. He has come to realize that the

s

burden is on him, as a doctor, to maintain appropriate boundaries with his patients.

14



Because he is now “acutely aware of boundary issues and will not have communication

with anyone” outside of work, he “cannot imagine this would come up again.”
CREDIBILITY FINDING

39. Respondent’s testlmony, on balance was credlble and candid. That sald
portions of respondent’s testimony lacked credibility and candor. For example as set
forth above, respondent vacillated as to whether his sending a picture of his penis to
Patient A was approprlate He appeared unwilling or unable take an unequnvocal stand

on this questlon N

40.  Respondent was also asked about the volume of the texts between
himself and Patient A. His answers to this line of questions were vague and indirect;
again, 3uggesting that he was unwi’liing_or unable to acknowledge the volume of his
texts. He also professed that he di'd not remember if he was w'eatin_g his “scrubs” in the
picture of his penis that he sent to Patient A from work. He was asked if he p,rbvided
medical advice to,Pati’ehtiA‘during their sexting relationship; his answers to these:
qu’estidnSAWere, vat times, dodgy, particglarly regarding his offer to p_rescribe Patient A
antibiotics and examine her if he lived closer. Additionally, portions of r"esp'ondent’s.
testimony regarding his May 5, 2017, encounter with Patient A at SCVMC lacked
candor: when asked to explain what he meant in his text to Patient A that next time
she came to the clinic, he would find an “unmonitored corner,” respon_dent replied that
he did net know what he meant. (His texts quoted in Factual Finding 27 about wanting
to find an “unmonitored corner” next time they met at the clinic were highly sexually

suggestive.)
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41. - Thus, while respondent impressed as basically honest and well-meaning,
portions of his testimony strongly suggest that he has not fully come to terms with,

and accepted responsibility for, his misconduct.
Ethical Principles Promulgated by ACOG

42. Asa member_n of ACOG, respondent is obligated to follow the ethical rules
promulgated by ACOG. |

ACOG'S ETHICAL GUIDELINES REGARDING SEXUAL 'R_ELATIONSHIPS'WITH

PATiENTS AND FORMER PATIENTS

43. ' ACOG’s ethical rules provide guidance regarding sekual relationships

| between doctors and patlents and certaln steps that should be taken in cases where a
| doctor seeks to begin a sexual relatlonshlp with a former patlent Accordlng to the
ACOG Committee Oplnlon, in effect at the time of respondent’s sexual relationship
with Patient AA itis always-unethical fora doetor to engage ina sexual relationship .
with a patient. A sexual relatlonshlp wuth a former patlent may also be unethlcal if the
doctor uses or exploits his power, knowledge or influence denved from the prewous

doctor-patient relationship. .

44. A doctor's ethical duties under ACOG's Guidelines require the doctor to
terminate the docto‘r-patient.re’Iationship before beginning a sexual relationship with a
" patient. While there is no brig'ht line for determining the‘ethics’of sexual relat'ionships |
after a doctor-patient relationship is terminated, factors germane to '_deterrnining-'
whether such relationships are ethical include: the length of time and intensity of the
~ prior doctor—-p.atient_relationship; the amount of time that has passed since the doctor-
patient relationship was terminated; age differences between the doctor and patient;

~ and the patient’s feelings of dependency, obligation or gratitude.
16



ACOG GUIDELINES REGARDING TERMINATION OF THE DOCTOR-PATIENT

RELATIONSHIP

45, 'A‘ccording to ACOG's ethical guidelines, in ;)rder td p~ro‘perAIy ter.fninate a
doctor- patlent relatlonshlp, a doctor should: provide the patient W|th written notlce
that the doctor- patient relatlonshlp is termlnated include the reasons for the
termination; note the patient’s medical condition and the need for ongoing care;
provide information.to the pétient to help him or her find another doctor; offer to
provide thé patient’s new doctor With his or her medical records; and retain a copy of

the letter and document that it was received by the patient.®
Expert Opinions
EXPERT TESTIMONY AT HEARING

46. The experts who testlfled at hearmg were famlhar W|th the standard of
care, laws, and ethical principles appllcable to the professional conduct of obstetncnans
and gynecologists in California. Each expert reviewed pertinent medical records, text
exchanges, and other documents, as well as épplicable ethical guid'eli'nes. Each expert
offered an obinion as to whether respondent committed unprofessiqnal conductin

connection with his sexting relationship with Patient A.

6 The Board's website also contains guidelines for doctors who wish to
terminate the doctor-patient relationship. While the Board's guidelines _rére not exactly
the same as ACOG's, central to both guidelines are the requirements of notice, referral

to other doctors, and assistance with providing medical records to the patient.
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47.. The experts agreed that a doctor’s exchange of sexually graphic
photographs and texts such as those in the instant case, with a current patient,
constitutes unprofeséional conduct. The experts disagreed, however, on two questions:
first, did reslpondent and Patient A have a doctor-patient relationship at the time of
therr sextrng, and, even if the relatlonshlp was termlnated did a suffrcuent amount of

time pass after the cessatlon of the relatlonshlp to allow respondent to engage |n a

sexual relationship without vrolatrng his legal and ethlcal obllgatlons?

¢

: BOARD'S EXPERTS
Albert J. Phillips, M.D.

- 48..  Albert J. Phillips, M.D., has been licensed to.practice medicine in “

California since 1982. He gradu‘ated from University of Southern California (USC)'

 Medical School and completed his rnternshlp and reS|dency in Obstetrrcs and

Gynecology at USC Medlcal Center He is board- certlfled by the Amerrcan Board of
Obstetrics and Gynecology, and isa fellow in the Amerrcan College of Obstetrlcs and
Gynecology Dr PhllleS is the Medlcal Dlrector of Woman s Health Services at
Providence Samt John's Health Center in Santa Monlca Dr. PhllleS also works as a» ]
hospltalrst/labonst in Saint John's Obstetrlcs and Gynecology Department and has a

- private practice.

- 49.  Dr. P-hillips opined that respondent and Patient A were engaged in a
sexual relationship by reason of the exchange of sexually graphic’ texts and
photographs on multiple occasions; and that during the time of their sexting_'
relationship, their relatlonship‘ as doctor-patient remained. Dr. Phillips pointed to
multiple interactions between the two where Patient A sought and received medical

advice from respondent. In particular, he noted that respondent offered Patient Aa
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diagnosis, treatment options, offered to send antibiotics, and said he wished he could
do a quick examination. Dr. Phillips observed that a doctor would not “offer to write a

prescription for someone who wasn't his patient.”

\

Dr. Phillips also n~oted that Patient A's multiple medical questions to
respondent, which included questions regarding her vaginél lu>mp, Ambien and
treatment for a mosquito bite, showed that she still fe'gakded him as her doctor. And,
his conclusion was reinforced by the fact that Patient A returned to respbhdent’s clinic

for a gynecological examination in June 2017, with énother gynecologist.

50.  According to Dr. Phillips, conduct that is an extreme departure from the -
standard of care is caré that “no reasonably prudent doctor would engage in.” Dr. -
Phillips concluded that reépondent's conduct was “the most extreme example of
inappropriate beh'avior."‘Dr. Philiips found that hisr conduct violated ACOG's ethical -
guidelines, waé an extreme departure from the standard of care,” and also constituted
sexual misconduct.? In analyzing respondent’s conduct, Dr. Phillips remarked that it is
particularly important for gynecologists to maintain appropriate boundaries with their -
patients because the nature of gynecdlogical examinations fnakes patients particularly
vulnerable. Dr. Phillips stressed that it is the doctor’s burden to maintain appropriate
boundaries because he or she is in a powerful position and controls the interactions.
Thus, where a patient initiates sexual contact, the doctor is ethically obligated to take .

N

the "higher ground” and not respond to sexual overtures.

7 Dr. Phillips used the phrase “extreme departure from the standard of care”

synonymously with the term “gross negligence.”
8 See Business and Professions Code section 726.
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51.  Dr. Phillips emphasized that the fact that Patient A moved out of state
and requested her medical recor'ds'from_ SCVMC did not operate to terminate the |
doctor-patient relationship. Instead, the standard of care required respondent to
‘ provide Patient A with written notice that the doctor-patient relationship was .
termlnated and provide her WIth options for emergency care and referrals to other
prov1ders Dr Phillips agreed that in some cases the passage of time alone would be |
sufﬂCIent to allow a doctor to safely assume’ that the doctor patient relationship

terminated He firmly believed that such was not the case here

52. Dr. Phillips explained that if res'pondent believed that the doctor—patient
' i
relationship was terminated w1th Patient A, he was obligated to provnde her W|th
notice, decline to prowde her W|th medical treatment, andhrewf‘e_r_h_erto a_not_he__r_ o

prov1der He observed that instead respondent s conduct fostered Patient A S belief

that he was her doctor 7'

53.  Dr. Phillips added that'even if the do'ctor—patient relationship between _
respondent and'Patient_A had terminated in the beginning of October, after '
respondent notified her of the colposcopy results, an insufficient amount of time had
passed between the termination and thé time they began >Sexting'for respondent to
ethically engage in a sexual relationship with Patient A. The standard of care and
ACOG’s ethical'gui‘delines do not delineate what amount of time should pass between
"~ the termination of a‘do}ctor-patient relationship and the commencement of a sexual
one. However, in Dr. Phillips's view, it is an extreme departure from the standard of |
care and a violation of ACOG's ethical guidelines fora doctor to commence a sexual
reIationship with a patient only four weeks after the doctor-patient relationship is

terminated.
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-"Michael L. Krychman, M.D.

54.  Michael L. Krychman, M.D., has been licensed to practice medicine in -
California since 1995. He graduatéd from McGill Unive‘rs_ityMedical School a-.nd o
completed his internship and residen&y in Obstetri&s and Gyne_cology at Cedar Sinai
Medical Center. He is board—certifieci by the American Board of Obstetrics and |
Gynecology, and is a fellow in ACOG. Dr. Krychman has complefed extensive advanced
training in the field of Human Sexuality. He is the Executive ‘[\)irector of the Southern-
California Center for Sexual Health and Survivorship Medicine in Newport Beach,
where he specializes in the evaluation, assessment and treatment of sexual health

issues, including those pertaining to gynecology, cancer, and sexuality.

55. Dr Krychmah deséribed thg relationship between Patient A and
respondent as a “highly sexualized relationship” that was élsb emotionally intimate,
based upon their sharing of emotions, sexual thoughts and feelings, as well as daily k
life concerns. The fact that they did not have actual physical contact does not diminish
the essential sexual nature of their relationship. Conduct is either sexual or not; ana in
this caSe, respondent’s conduct with Patient A was clearly sexual. Dr. Krychman opined
that the erotic and sexually explicit relationship between respondent and Patient A -

occurred in the context of their relationship as doctor and patient.

56.  Informing his opihion, Dr. Krychman émphasi.zvezd that during the time of
their sexual relatio{nship,’ respondeht had not terminated the dQctor;_pétient
relation'shib. Dr. Krychman explained that the standard of -care fdr términating a
doctor-patient relationship is cé'nSistent with the Boafd’s publicétion on its website
and ACOG's guidelines. The publication on the Board’s website pertaining to
terminating thé doctor-patient relations requires the doctor to provide the patient

with: written notice of the last day that medical treatment will be available; provision
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of at least 15 days of emergency treatment and prescriptions before the relationship is
terminated; alternatlve sources for medical care; and |nstruct|ons as to how the patlent
may obtaln h|s or her medlcal records Respondent did not comply with any of the
Board’s gu1del|nes or ACOG S ethlcal criteria for the termlnatlon of doctor- patlent

relatlonshlps S

57.  Dr. Krychman emphasized that the» fact that Patient'A moved away and
signed a release for her medical records did not operate to terminate the doctor-
‘patient relationship. Additionally, because patients-can seek medical care from
multiple providers in different states, the fact that Patient A might have seen another
doctor while she ti_ved out of state did not operate to terminate her status as -

respondent’s patient. Indeed, respondent had advised her to return to the clinic fora

follow-up examination in six months to a year.

58 L Dr_. Kryehman'opined that Patient A’s conduct made it clear that she -
continued to regard ‘respondent as her doctor. Patient A continued to seek |
respondent’s profeSSIonal advice, and respondent contlnued to provide Patient A with

' medlcal gwdance and recommendatlons for therapeutic interventions regarding the
management of a number of medical conditions. With respect to Patient A's queries
regarding the lump outside of her vagina, Dr. 'Krychman noted that respondent offered
to prescrlbe antlblotlcs for her and said that if he were closer he could examme her.
And, the fact that some of respondent s recommendatlons dlrected Patlent Ato take
over- “the-counter remedles does not transform the nature of the doctor patlent .

mteractlons between them Dr. Krychman roundly dlsagreed W|th the notion, |

9 ACOG's ethical gU|del|nes for termlnatlng the doctor- patlent reIatlonshlp are

found at Factual Flndlng 44
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propounded by respondent’s experts, that respondent’s responses to Patient A’s
questions constituted nonmedical advice akin to what a doctor might provide to non-

patients in social situations.

59. Dr. Krychmén concluded that reépdndent"s pé:rticipati“on in a romantic
and seXuaI'Iy explicit relationship with Patient A, concuirren't with their doetor-patient

relationship, constituted an extreme departure from the _stan'da’rd of care. "'

60.  Dr. Krychman explained that if a doctor is going to embark in a sexting
relationship with a former pétien't, a "significant amount of time has to pess” before
doing so. In the instant case, the parties bérgan their sexual relatioﬁship about one -
month after respondent prov1ded Patient A with the results of her colposcopy Dr
Krychman found that even if it was assumed their doctor- patlent relatlonshlp
terminated before they began sexting, one month is clearly an insufficient amount of
time to wait before commencing a seXUal relationship with a former patient. Thus,
even if Patient A could be considered a former patient, respondent’s failure to wait a
sufficient amount of time before commencing the relationship constituted an extreme
departure from the standard of care. In rendering his opinion, Dr. Krychman noted that
" Patient A was particularly.vulnerable in that she had gynecological issues leading to -
her colposcopy one month before they began sexting; and as a result, she was not on
“equal footing” with respondent. Under these circumstances, respondent’s

involvement with her bconstitut-ed'a “misuse of trust.”
RESPONDENT’S EXPERTS )
John Daniel Byrne, M.D.

61.  John Daniel Byrne, M.D., has been licensed to practice medicine in

~ California since 1992.'He graduated from Loyola University Chicago, Stritch School of
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Medicine. He completed his residency in obstetrics and gynecology at USC School of
Medicine. He is board-certified by the American Board of Obstetrics and Gynecology -
in obstetrics and gynecology and maternal fetal medicine. Dr. Byrne is a fellow in -
-ACOG and the Society for Maternal Fetal'Medicine' Dr. Byrne' is the Chair ot the
Obstetrics and Gynecology Department, and Chlef of Obstetrlcs and Matemal Fetal
Medicine, at SCVMC Between 2004 and 2011 Dr. Byrne served as a medlcal reviewer | 7

for the Board
62. 'Dr Byrne supervised respondent’s work at SCVMC between 2014 until
respondent S resrgnatlon in 2018 and as Chalr of the Obstetrlcs/Gynecology

Department was |nvolved in SCVMC S lnvestlgatlon of respondent'’s conduct On -

~ October 22, 2018 after the Board filed charges agalnst respondent he was placed on’

unpald admmlstratlve leave by SCVMC Medlcal Dlrector John Funkhauser M. D About

one week Iatern _respondent resrgned from his po_.smon at SCVMC. ,

63. In addition to testifying as an expert,'DrA.-“‘Byrne testified to his opinions
regarding respondent’s pro'fessional,ethics and character. Dr. Byrne con'side'rs
‘respondent a “work friend” 'and has socialized with respondent_.WhiI‘e Dr. Byrne's
expert fees are between $500 and $600 per.hOUr, he did not charge resp.onden‘t for his - ‘

time as an expert.

Dr. Byrne never recelved any reports that respondent had acted lnapproprlately
Wlth patlents He belleves that respondent’s “characteris of the hlghest caliber.” Dr.
Byrne also pralsed respondent for his excellent clinical skills, for the kindness and
respect he demonstrated when caring for patlents and for the excellent mentorshlp he
provided to residents and medical students Dr. Byrne descrlbed respondent as
someone with an * lmpeccable reputation with patients and staff.” Dr. Byrne found it
“very disturbing” that the Board published the accusation against respondent on its
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public access website prior to a final resolution of the charges against respondent. He
believes that this has significantly damaged respondent’s personal and professional -

reputation.

64. While Dr. Byrne expilained that neither the American Medical Ass‘eciatio'n-
nor ACOG provides clear guidelines as to when a patient is a current versus a former
patient. Dr. Byrne 'stfongly believes that at the time respondent and P_atient_A b'e.g;’an J
their sexting relationship, she was resbondent"s former patient. Dr. Byrne.disagree{c'l o
with the Board's experts that respondent was required to provide Patient A wifh
written notice and formally document:th'e termination of the doctor—petient

relationship before embarking on a sexual relationship with her.

Additionally, in forming his opinib-n that Patient A was a former patielnt of
respondeht"s at the time that they cbfnmented their sextfng relationship, he ;‘elfed on
the fact that Patient A had moved out the area and requested copies.of‘ her medical
records for her prov.iders in Washingfen. In Byrhe’s view,'thes;e'faEts establish Patient

A’s intention to terminate the doctor-patient relati'ons'hip. Additionally, Dr. Byr'ﬁe "

" noted that Patient A had only two visits with respondent and was not a long-term

patient of his. He also noted that respondent acted professionally dunng the medical
appomtments and in his messaglng Patlent A on My Health Online regardmg her

medical issues.

65. . " Dr. Byrne discussed each of the instances in which Patient A asked i
f'espbndent questions regarding her various medical concerns. Dr. Byrne opined that

respondent’s answers to Patient A’s questions during their sexting relationship did not

-constitute a continuation of medical care or re-establish their doctor-patient

relationship. In Dr. By_rne’s view, because respondent did not examine Patient A,
provide a diagnosis, prescribe her medications, or document his medical care, his
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interactions with her did not rise to the level of practicing medicme He did not view
respondent s offer to prescribe antiblotics for Patient A's vaginal cyst as practicmg

" medicine because it was not an “action.” On cross(examination however Dr. Byie-
agreed that it would be |nappropriate for a doctor to offer to write a prescription for a
person who was not hlS patient. Dr. Byrne also opined that respondent s statement

~ that he wished that he was closer so that hetcould _'.'check_r”dl?atient Adid ot constitute

“the practice of medicine since it was not an "action.”

66. D:r;f‘B‘yrneials_o discussed'the circumstances in which he belie\res that
* doctors may engage in sexal rélations"hips with ‘form‘er patients. Wh‘i‘le'Dr. Byrne -
agreed that the rules are not clear as to when a doctor may co”m;m_ence a sexual**
.relationship with a former patient Dr Byrne opined that respondént’s conduct was
Wlthln the standard of care. He reasoned that Patlent A was the one who |n|t|ated
contact and in a number of mstances inltlated the sexuallzed texting Dr Byrne also
crted one mstance in Wthh Patlent A refused to delete a picture respondent sent until |
respondent v15|ted her he described th|s conduct on the part of Pat|ent A as o

explomve ! Under these crrcumstances he concluded that respondent was not
eprOItlng his power and posmon as her former doctor and that the sexual .
relationship w1th Patient A was, therefore not unethical or unprofessronal in any way
The fact that the relationship began four weeks after Patient A's last office v15|t did not
alter his opinion that the sexual relationship between Patient A and respondent
" occurred otitside of their doctor—patierit relationship. B
Eric S Colton, M.D. ’

67. EricS. Colton)' M.D., has been licensed to practice medicine since 1992.

He first became licensed in Missouri, and in 2015, became licensed in California. He
graduated from St. Louis University School of Medicine and completed his"residency in:
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obstetrics and gynecology at St. John's Mercy Medical Center in St. Louis. He is board-
certified by the American Board of Obstetrics and Gynecology and is a fellow in ACOG.
Dr. Colton is in private practice in San Luis Obispo. He is also an expert reviewer for

the Board. |

68. . Dr. Colton opined that respondent did not commit any breach of his
ethical or professional obligations by having a sexual relationship with Patient A
because, at the time, she was no longer his patient. In‘Dr. Colton’s view, Patient A. -
discharged respondent and the entire SCYMC when she moved out of state and
requested that her medical records be sent to her out-of-state providers. In forming
the opinion that Patient A was not a current patient of respondent’s when they-began
their sexting relatlonshlp, Dr. Colton noted that Patient A had only had two medlcal
appomtments with respondent and she moved out of state, requested her medlcal
records and made attempts to see another medlcal provider. These factors led Dr. 7.
Colton to conclude that she "dismissed herself” from respondent s medical practice,
and termmated the doctor patlent relatlonshlp Under these cwcumstances Dr. Colton
opined that respondent s exchange of sexuaIIy explicit texts and photographs occurred

outside of the purv1ew of his professronal duties because it occurred in his prlvate Ilfe

69.  Dr. Colton also found that respondent’s replies to Patient A’s medical
questions did not re-establish their relationship as doctor a_nd patient because
respondent did not examine, diagnose or treat her during this time.'In support of his -
point of view, he points out that respondent did not physically examine Patient A, or
order tests; and he belleves that the feedback respondent gave to Patient A did not
include diagnosing or dlscussmg various treatment optlons Instead, he viewed
respondent’s responses to Patient A’s questions in the same way he would regard a

doctor providing a friend with medical information. Dr. Colton points out that Patient
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A could have gotten the same information about her medical questions from an’online

site such as ”Web M.D.”

70.  Dr. Colton also o:pined that, for several reasons; rrespondent was not
‘obligated to follow the Board's or ACOG's guidelines pertaining to the termination of
the doctor-patient relationship in the instant case. In his view, ACOG's guidelines
pertain to situations where a doctor is ch'anging practices or where a patient is -
disruptive; and neither situation was present in the instant case. Elsewhere in his A
testimony, Dr. Colton stated thatrespondent terminated the doctor-patient
relationship by providing her with her medical records and that_Patient A terminated

the doctor-patient relation,shi'p on her own. -

| 71. In Dr Colton s V|ew, the doctor patlent relatlonshlp between respondent
and Patlent A termmated as of thelr last contact on My Health Onllne on October 5
2016. lee the other experts Dr Colton noted that ACOG's ethlcal guldellnes are not |
| clear on the amount of tlme that should pass before a doctor may commence a sexual
relatlonshlp wrth a former cllent He belleves that the 10 day lapse of t|me between -
October 5, 2016 and October 15, 2016 (when they made contact on LmkedIn) was a
sufficient amount of time for respondent to commence a soaal relatlonshlp wrth |
" Patient A, and that the four-week time period betw_ee'n thelr last appointmerit and
when they began sexting was also appropriate. In forming hvis’—"opi'nio.n"_that'res‘po‘nde'nt
did not “use his position as a_'doctor to influence [Patient A] whatsoever,” he took into |

account that Patient A initiated the texting and was, in his words, in the “driver's seat.”

72.  Dr. Colton’s perspective is that "as _consenting adults we have the ability

‘to make choices,” and “life happens.”
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Uitimate Findings |

73.  While the experts provided considered opinions,'° the opinions ‘of Board
expeﬁs Dr. Phillips and Dr. Krychmanv that respondent’s"seXting— telationship with
Patient A was grossly negllgent unethical and amounted to sexual mlsconduct were
most convincing. In particular, their analy5|s that a doctor patient relatlonshlp exnsted
at the time respondent and Patient A were mvolved in their sexting relatlonshlp was
persuasive. As they point out, the texts from Patlent A made it clearthat she contmued
to view respondent as her doctor. 'And, as these experts observed, neither respondent
nor Patient A terminated the relationship. Although respondent testified to his b.elief
that Patient A was no longer his patient, his belief was insufficient to terminate the
doctor-patient relatidnship with Patient A: Additionally, the fact that Patient A had only
been a patlent of respondent s for a short amount of time dld not diminish h|s duty to

refrain from engaging in a sexual relationship w1th her whlle she was his patlent

74.  The standard of care and applicable ethlcal guldellnes required
respondent to formally terminate his relatlonshlp wnth Patient A prior to commencung
a sexual relationship with her. Respondent was obligated to take further action, such
as notifying Patient A that he was no longer her doctor and referring her to other

providers for advice and treatment, but he failed to do so. Moreover, instead of taking

"9t is noted that in spite of Dr. Byrne's impressive credentials and extensive
experience, the strength of his expert testimony was significantly undermined by his
testifying in dual roles as an expert and as a professional and personal reference for

respondent.
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action that made it clear to Patient A that he was no longer her doctor, resp'onden't
fostered Patient A’s perception that he was her doctor by prOViding her with medical
advice regarding treatment for a number of ailments In one instance respondent
diagnosed Patient A with Bartholin s and made treatment suggestions he expressed
regret that he could not examine her out since he was not close by, and he offered to ‘
prescribe antibiotics if the condition did not improve. The record below is replete with
instances in which respondent prOVided Patient A With medical adVice and instances
where her texts made it clear that she continued to regard him as one of her medical

prowders.

' 75. Dr. _Colton and Dr. Byrne stressed that respondent’s relationship with
APatient A shoulcl not be viewed as running afoul of his legal and ethical'obligations :
because asvtw.o consenting'adults, they should be free to engage ina seXting
relationship. This line of reasoning does not squavre with .th'e facts because it rests on
the premise — a slim reed — that the doctor-patient relationsh‘ip had terminatedaft\er

respondent informed Patient A about the results of her' colpo‘scopy.

' 76.  In a similar vein, the characterization by Dr Colton and Dr. Byrne of
.respondent S medical adVice as akin to what a doctor might say when asked by
someone at a cocktail party or a barbeque simply does not square with the facts in the
instant case. Clearly, a doctor who is SOCiaIiZing ata party, when asked a medical
question would not offer to prescribe medicine for or examine, the individual
soliCiting the doctor s opinion Their suggestion that Patient A's questions and
respondent s answers should be viewed through the narrow prism of a typical
interchange between doctors and the general public is unconvmcmg And, as the
Board's experts noted, the fact that a doctor provides medical advice or a diagnosis

that is also available to a patient online does not alter the essential character of the
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doctor-patient relationship when the doctor provides advice, diagnoses or suggestions

for treatment to the patient.

. 77.  Contrary to the opinions expressed by Dr. Colton and Dr. Byrnie, the fact
that Patient A moved out-of-state and arranged for her medical records to be sent to
the providers that she plahned on seéihg in her new home was insufficient to sever the -
doctor-patient relationship. In the instant case, respondent was on notice as early as
February 2017 that Patient A was returning to the Bay Area. Yet, hé continued his -
sexting with her, up to and ihcluding the day that she visifed his clinic for an
appointment with another doctor. The fact that Patient A initiated the contact between
the twb, and often instigated their sexting is irrelevant because as a doctor, .

‘respondent had a duty to maintain appropriate boundaries and decline Patient A’s

sexual overtures.

78.  The opinions.expressed by Dr. Phillips and Dr. Krychman thét
respdndent’s behavior‘w.as grossly negligent and unethical even assuming, arguendo,
that the doctor-patient relationship was terminated as of their last visit, were also
persuasive. Both experts écknowledge that there is no bright line as to how longa
" doctor must wait before it is deemed appropriate to begin a sexual relationship witha
former patient. As these experts point out, however, a reasonably prudent
gyn'ecologist would wait more than one month before commencing a sekual
relationship with a former patient. They aptly observed that a longer time frame is
required in cases such as this, Where a doctor performs a gynecological exam on a
patient. This placed Patient A in a particularly vulnerable position, thereby increasing

the extent of the power disparity between her and respondent.
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79.  Itis found that at the time of their sexting relationship, respondent and
_Patient A were doctor and patient; and accordingly, respondent’s sexual relationship

with Patient A was grossly negligvent_, unethical, and cons\ti»tutedAs‘exu_aI misconduct.
LEGAL CONCLUSIONS

Cause for Discipline (Unprofessional conduct/sexual

misconduct/gross negligence/violation of ethical standards)

1. It is complainant's burden to demonstrate the truth of the allegations by
clear and convi'nci'ng evidence to a reasonable certainty,"' and that the -allegat-i'ons
constitute cause for discipline of respondent’s Certificate. (Ett/hger v. Board of Medical

Quality Assurance (1982) 135 Cal.App.3d 853, 856.

2. Unprofessional conduct is grounds for dis.ci’pline of é\p'hysician’s
certificate pursuant to Business ahd Professions Code se;tibn 2234. Unprofessional
conduct includes gro'ss negligence (Bus. & Prof. Code, § 2-234, subd. (b)), '§ean|
miscondud (Bué. & Prof. Code, § 726, subd. (a)”), and gen_efa'l unzprofe'ssional conduct

(Bus. & Prof. Code, § 2234). .

3. By reason of the matters set forth in Factual Findings 73, 74,' 77 and 79, it
was established that at the time respondent engaged in his exchange of graphic sexual

photographs and texts with Patient A, that the doctor-patient relationship existed

11 Business and Professions Code section 726, subdivision (a), provides that the
.commission of any act of sexual misconduct with a patient constitutes unprofessional

conduct and grounds for disciplinary action.
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between them. The factors supporting such a finding include: Respondent provided
Patient A with medical advice on a number of occasions, offered-to prescribe her . -
antibiotics, and suggested that he could examine her if she was close by. Patient-A
continued to view respondent as her doctor, as evidenced by her asking him for
medical advi_ce, and from various texts in which s.he referred to their doctor/patient 7

relationship.

4. Accordingly, the evidence established that 'respondent’s sexting
relationship with Patient A, during the time period vrrhe,n she was his patient,
amounted to gross negligence and sexual mis’conduct. (Factual Findings 73-74 and 78-
79.) Additionally, insofar as respondent’s sexting relationship with Patient A violated.
t‘h'e ethical principles promulgated by the American College of Obstetricians and
Gynecologists (ACOG), his conduct also constituted general unprofessional conduct.

(Factual Findings 73.)
Disciplinary Determination

5. As cause for drsaplme has been estabhshed the appropnate Ievel of
discipline must be determrned The Board s Manual of Disciplinary Orders and
: D|scrpllnary Guidelines (Gurdelmes) (12t ed,, 2016), recommends at a mlnlmum
stayed revocation and flve years probatlon subject.to approprlate terms and
conditions, for respondent s mlsconduct under Business and Professions Code sectlon
2234. The minimum discipline for respondent’ s vrolatron under Business and
Professions Code section 726, subdivision (a), is stayed revocation with seven ye,ars'.
probation. The maximum discipline for respondent’s misconduct is revocation of his

Certificate. -
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6. In determining whether or not a licensee is sufficiently rehabilitated to- -
justify continued,licensure,-itmust be kept in mind that, in exe’rcis'ing its disciplinary
authority, protection of the public is the Board's highest priority. (Bus. & Prof. Code, §
2229, subd. (a).) The Board se/ek's to ensure that its licensees will di'scharg'e the

‘ responsibilities they bear by reason of their'licensure, in a manner consistent with

public safety.

7. In the instant 'c’ase,v respondent exercised extrernely'po'orjudgment when
he exchanged sexually graphic texts and.photographs with Patient A. In short, he
allowed his sexual interest in Patient A to take precedence 'o\"/er his professional
obligations to her. This is respondent's first disciplinary ma_tter before the Board. While
complainant does not suggest that revocatlon is warranted, she asserts that a
minimumn probatlonary term of seven years, as reqwred by the Guidelinesfor. A
violations of Business and Professrons Code section 726, is necessary to protect the-

public.

8. Respondent S mlsconduct appears to be an lsolated series of
transgressrons in hIS otherW|se successful unblemrshed and lengthy career as an
obstetrrcran/gynecologlst Respondent appears genulnely remorseful and ashamed of |
his behavror At the time he engaged in h|s mlsconduct he was lonely and enJoyed the
attentlon from Patlent A. Respondent has taken steps towards rehabrlltatlng hlmself
The educational courses he has taken have |mpressed upon h|m the lmportance of

mamtamlng approprrate boundarles wrth his patlents

9. Although respondent has taken several steps towards his rehabilitation, |
portions of histestimony indicate the need for further rehabilitation, particularly in
regards to fully accepting responsibility for his misconduct. While the evidence did not -
suggest that respondent is a sexual predator, portions of his testimony show that he
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continues to minimi'ze his misconduct.and./or'doesvnot totally believe that he acted
inappropriately by exchanging highly graphic sexual texts and photographs with his |
patient. His test-imony was at times vague, at times dodgy, and at times plainly
inconsistent, on key i issues surroundmg whether Patlent A was hIS current patient and

whether his sextlng her photographs of his pems was approprrate '

10...  While respondent maintains that at the time of his misconduct, he

believed that Patient A was no longer his patient, the evidence clearly esfablished that

a doctor-patient rellaktionship existed between them at the time he sexted with her. -
Respondenf failed to appreciate th.at by proViding medical advice and offers to treat
Patient A, he fostered her perception that he was willing to take caré of her medical
needs. He was also _unAw'i!Iin,g or unable to see that A’s c-o’nduc_t clearly suggested that

she continued to view him as her doctor.

11.  Respondent failed to take action to either terminate the dOctor—paiié’ht
relationship, or remove himself from the personal relationship with her. Instead, he
continued to provide Patient A with diagnoses, suggestions for treatment (including

an offer to prescribe antibiotics), and even offered to examine her. His testimony that

at the time he offered to prescrlbe her antibiotics he never intended to do so suggests

an lnsmcerlty that IS concermng

12. - Complainant doés not-requést suspension or revocation of respondent'’s
Certificate, and it is fouhd that’the record does not support suspending or revoking
requr\dent's Certificate. Instead, complainant requests a seven-year probationary
térm, pursuant to the Board’s Guidelines for violations of Business and Professions
Code section 726. It is found, however, that a five-year term of probation, as

prescribed by ‘the Guidelines for grossly negligent conduct, is sufficient to protect the
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public. Five years is also a sufficient amount of time for respondent to gain further -

insights as to why he exercised'such poor judgment..

13. The terms and condrtlons of probatlon set forth below |nc|ude condltlons
requested by complalnant Two condltlons speuﬂcally requested by complalnant -
solo practice prohibition and a third party chaperone are not imposed because the
facts and circumstances surroundmg respondent s misconduct and other evrdence at

- hearing did not dem‘onst’rate that such conditions are ‘necessary to protect the public.
‘ORDER

Physician’s and Surgeon’s Certificate No. A 60133, issued to respondent James -
William McCarrick, III, M.D., is revoked; however, revoca_tion' is stayed and réspondent’

s placed on probation for ‘fiveyears under the following terms and conditions.
1. Patient DisclOsure

Before a patrent S frrst VISIt followrng the effectlve date of thrs order and whrle )
respondent is on probatron respondent must provrde aII patrents or patlent s
guardran or health care surrogate, with a separate dlsclosure that lncludes . ' ‘
respondent’s probatron status, the length of the probatlon the probatron end date all
practlce restrictions placed on respondent by the Board, the Board's telephone-
numher, and an explanation of how the patient can find further information on -
respondent’s probation’on'respondent’s profile page on the Board's website.
Respondent shall obtain from the_ patient, or the pati'ent’s guardian or health care
~ surrogate, a separa'te,‘si'gned copy of that disclosure. Respondent shall not be required
to'provide a disclosure if any of the following applies: (1) The patient is uneOnsciou_s or
otherwise unable to comprehend the disclosure and sign a copy of the disclosure and
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a.guardian or health care surrogate is unavailable to comprehend the disclosure and . |
sign the‘ copy; (2) The visit occurs in an emergency room or an urgent care facility or
the visit is unscheduled, including consultations in inpatient facilities; (3),_Respondent is
not known to the patient until immediately prio‘r to the start of the visit; or (4)

Respond‘ent does not have a direct treatm’eﬁn\t relationship'With the patient.
2. Professionalism Program (Ethics Course)

Within 60 calendar days of the effective date of this l)ecision, resrpondent shall
enroll in a professionalism program, that meets the requirements of Title 16, California
Code of Regulatlons sectlon 1358. Respondent shall partmpate in and successfully »
complete that program Respondent shall prOVld/e any mformatlon and documents

that the program may deem pertinent. Re;pondent shall successfully compl_ete the

classroom component of the program not later than six (6) months after reSpondent’s

initial enroliment, and the longitudinal com‘ponent of the program not later than the

time spe’cified"by the program, but no later than one (1) year after attending the

classroom component. The professionalism program shall be at respondent’s expense

and shall be in addition to the Continuing Medical Education requirements for renewal

of licensure.

A professionalism program taken after the acts that gal/e rise to the cnaréejs.in'
the First Amended Accnsation, lout p-rlo'r to the effective date of the Decision may, in
the sole discretion of the\_Board or its d'es'ig'nee, be accepted towards the fulfillment of
this condition if the program would have been approved by the Board or its designee

had the program been taken after the effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or

its designee not later than 15 calendar days after successfully completing the program
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or not later than 15 calendar days after the effective date of the Decision, whichever is
later. |

3. Professional Boundaries Program

Within 60 calendar days from the effectlve date of thls Decrsron respondent |
shall enroll in a professronal boundaries program approved in advance by the Board or
its designee. Respondent, at the program 's'discretion; shall undergo and complete the
program’s assessment of respondent s competency, mental health and/or . |
neuropsychologrcal performance and at mlnrmum a 24-hour program of lnteractlve
educatron and tra|n|ng |n the area of boundarles Wthh takes |nto account data
:obtalned from the assessment and from the Dec1510n( ) Accusatlon(s) and any other _. '
|nformat|on that the Board or its de5|gnee deems relevant The program. shall evaluate
'respondent at the end of the tralnlng and the program shall- provnde any data from the '
| assessment and training as well as the res,ults of the evaluatlon to the Board or its »h

designee.

Failure to co:mplete‘the‘entire program not later than six months after
respondent’s Viniti"al enrollment“shall"‘conStitute' a'violatlon.of. probation unless the .
Board or its designee agrees in writing to a later time for completion. Based on
respondent s performance in and evaluatlons from the assessment educatlon and

'tralnlng, the program shall adV|se the Board or its deSIgnee of |ts recommendatlon( )
for add|t|onal educatlon tralnlng, psychotherapy and other measures necessary to B
ensure that respondent can practice medicine safely Respondent shall comply with
program recommendatlons At the completlon of the program respondent shall
submit to a final evaluatlon The program shall prowde the results of the evaluatlon to

the Board or its designee. The professional boundaries program shall be at -
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respondent’s expense and shall be in addition to the Contlnumg Medical Educatlon

requlrements for renewal of licensure.

The program has the authority to determine whether or not respondent

successfully completed the program.

A professional boundaries course taken after the acts that gave rise to the
charges.in the First Amended Accusation, but priof fo the effeétive date of the
Decision may, in the sole disCreﬁon of the Board or its designee, be a_ccebted towards
the fulfillment of this condition if the course would have been approved by the Board -

or its designee had the'course_ been taken after the effective date of this Decision. - -

If respondenf fails to cohﬁplété the program with'in the désiglhéfed time périod,
respondeht shall cease the practice of medicine within three calendar ,dgys'".afte‘r' be.i'ng

notified by the Board or its designee that respondent failed to éomplete the prégfém;
a4 Psychiatﬁt Evaluation

Within 30 céllendar days of the effective date of this Decision, and on whatever
periodic basis thereafter may be required.by the Board or its designée, respondent'
shall undergo and complete a psychiatric evaluation (and psychological-'tes'ting, if
deemed necessary) by a Board- appomted board certified psychlatrlst who shall
consider any information prov1ded by the Board or deSIgnee and any other
information the psychiatrist deems relevant, and shall furnish a written'evaluafion
réport to the'Bo’ard orits désignee. Psychiatric ev.aluati'ons con.duvctedA prior to the
effective date of the Decision shall not be accepted towar.d/S fulﬁllment.of this
requirement. Respondent shall pay the cost of all psychiatrié evaluations and

psychological testing.
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Respondent shall comply with all restrictions or conditions recommended by
the evaluating psychiatrist within 15 calendar days after being notified by the Board or

its designee.
5. Psychotherapy .

Within:60 calendar da’ys. of the effective date of this Decision, respondent shall

' submit to the Board or its designee for prior ap'proval the name?’a’nd'qualification‘s of a
Ca‘Iifo'rnia—Iicen'sed board certified psychiatrist or a licensed psychologist who has a
doctoral degree in psychology and at least five years of postgraduate experrence in.
the dlagn0515 and treatment of emotional and mental disorders. "‘Upon' approval
respondent shall undergo and continue psychotherapy treatment, mcludrng any
modrfrcatrons to the frequency of psychotherapy, untll the Board or lts desrgnee |

deems that no further psychotherapy is necessary.

The psychotherapist shall consider any information provrded by the Board or rts
'de5|gnee and any other information the psychotherapist deems relevant and shall
furnish a written evaluation report to the Board or its desrgnee. Réspondent shall
cooperate in proyiding ’th'e'"psyChotherapist any information and documents that the -

psych'otherapistzmay deem pertinent. -

Respondent shall have the treatlng psychotheraprst submlt quarterly status
reports to the Board or lts desrgnee The Board or its desrgnee may requwe
respondent to undergo psychratrlc evaluatlons by a Board appomted board certified
psychiatrist. If, prior to the completron of probation, respondent is found to be
mentally unfrt to resume the practice of medicine without restrictions, the Board shall

retain contlnumg Jurlsdlctron over respondent’s llcense and the perlod of probatron
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shall be extended until the Board determines that respondent is mentally fit to resume

the practlce of medicine without restrictions.
Respondent shall pay the cost of all psychotherapy and psyehiatric evaluations.
6.  Notification

Within seven days of the effective date of this Decision, respondent shall
provide a true copy of this Decision and First Amended Accusation to the Chief of Staff.
or the Chief Executive Officer at every hospital Where privileges or membership are
extended to respondent, at any other facility where respondent engages in the
practice of medicine, including all physician and locum tenens registries or other
similar agencies, and to the Chief Executive Officer at every insurance carrier which
" extends’ malpractlce lnsurance coverage to respondent. Respondent shall submlt proof

of compliance to the Board or its designee within 15 calendar days

This condition shall épply to any change(s) in hospitals, other facilities, or

insurance carrier.
7. Supervision of Physician Assistants and Advanced Practice Nurses

During probation, respondent is prohibited from supervising physician‘

assistants and advanced practice nurses.
8. ~ Obey All Laws

Respondent shall obey all federal, state and local laws, all rules governlng the
practice of medicine in Callfornla and remain in full compllance with any court ordered

criminal probation, payments, and other orders.
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9. Quarterly Declarations

Respondent shall submit quarterly declarations under penalty of perjury on
forms provided by the Board, stating whether there has been compllance with all the

conditions of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days

after the end of the precedlng quarter.
10.  General Probation Requirements
-~ Compliance with Probation Unit;

Respondent shall complvaith the Board's probation unit and all terms and

conditions of this Decision.
Address Changes:

Respond'ent shall, at aI,-I times, keep the Board informed of' respdndent's :
bnsiness and residence addresses, email address (if available), and telephone number.
Changes of such addresses shaII be immediately communlcated in writing to the Board
or its desrgnee Under no C|rcumstances shall a post offlce box serve as an address of

record, except as allowed by _Busrness and Professpns Code section 2021(b).
Place of Practice:

Respondent shall not engage in the practice of medicine in respondent’s or
patient’s place of residence, unless the patient resides in a skilled nursing facility or

‘other similar licensed facility.
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License Renewal:

Réspondent shall maintain a current and renewed California physician’s and

surgeon’s license.
Travel or Residence QOutside California:

Respondent shall immediately inform the Board or its designee, in writing, of
travel to any areas outside thejuri‘sdiction of California which lasts, or is contemplated

to last, more than thirty (30) calendar days.

In the event respondent should leave the State of California to reside or to
practice respondent shall notify the Board or its designee in writing 30 calendar days

prior to the dates of departure and return.
11.  Interview with the Board or its Designee

Respondent shall be available in.person upon request for interviews either at
respondent’s place of business or at the probation unit office, with or without prior

notice throughout the term of probation.
12.  Non-practice While on Probation

Respondent shall notify the Board or its designee in writing within 15 calendar
days of any periods of non-practice lasting more than 30 calendar days and wi-thin 15
calendar days of respondent’s return to pfactice. Non-practice is defined as any period
of time respondent is not practicing medicine in California as defined in Business and
Profeésions Code sections 2051 and 2052 for at least 40 hours in a calendar month in
direct pati_ent' care, clinical activity or teaching, or other activity as approved by the

Board. If respondent resides in California and is considered to be in non-practice,
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. respondent shall cdmply with all terms and conditions of probation. All time spent in
an intensive training program which has been approve'c'i by the Board or its designee
shall not be considered non-practice and does not relieve respondent from complying
With all the terms and conditions of probation. Practicing medicine in another state of
the U-nited S_tatés or Fédefaljurisdiction while on probation y\}ith the medical licensing
authority of that state or jurisdiction shall not be considered noh—practice.. A Board-

ordered suspension of prracticelshall not be considered as a |5eriod of non-practice.

‘In the event respondent’s period of non-practice while on probatilon exceeds 18
calendar months, respondent sh}allﬁ_succeséfuliy complete the Federation of State
‘Medical Boar_d’s Spécial Purpose Examination,_ or, at the B_aard's_di_scretion, a clinical
competence assessment progfam that meets the criteria of_ACbndition'_ 18 of the current
version of the Board's “Manual of. Model Disciplinary Orders and DiscipliAn‘ary
| Gvuidelines" prior tolresuming the practice of medicine. |

Respondeﬁt’s period of non-practice while on brobation shall not eXceéd two
years. | | |

Periods of non—pracfice will not apply to the reduction of the probationary term.

Periods of ndn:practi_ée fora respon.dent -residing outside of California, will
relieve fesp'ondent of the respor}si'bi‘lity to cdmp[y with the 'pr'obatibnary terms and
conditions with the exception of this condition and the folllow'ing terms and conditions
of probatibn: Obey All Laws; General Probation Requirements;‘an‘d Qua'rterly

Declarations.
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13.  Completion of Probation

Respondent shall comply‘wifh‘all financial oblfgations (e.g., resti‘ru'ti'dn, |
probation costs) not later than 120 calendar days prior to the cbmpletion of probation.
Upon successful completion of probation, respondent's certificate shall be fully

restored. - | | - - .
14.  Violation of Probation

Failure to fully colmpi)ly wifn any term or condition of probation is a violation of
prebation. If respondent violates probation in any respect, the Board, after giving
respondent notice and the opportunlty to be heard, may revoke probatlon and carry
out the dlsc1pl|nary order that was stayed If an Accusation, or Petltron to Revoke
Probation, or an Interim Suspen5|on Order is filed against respondent during

probation, the Board shall have continuing jurisdiction until the matter is final, and the

| period of probation shall be extended until the matter is final.

15. License Surrender

Following the effective date of this Decision, if respondent ceases practicing due
to retirement or health reasons or is otherwise unable to satisfy the terms and
conditions of probefion, respondent may request to surrender his certificate: The
Board reserves the right to evaluate respondent’s request and to exercise its discretion
in determining whether or not to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal
acceptance df the surrender, respondent shall within 15 calendar days deliver

respondent’s wallet and wall certificate to the Board or its designee and respondent

shall no longer practice medicine. Respondent will no longer be subject to the terms
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“and conditions of probation. If respondent re-applies for a medical license, the

application shall be treated as a petition for reinstatement of a revoked certificate.

7

16.  Probation Monitoring Costs

Respondent shall pay the cos'ts associated with probation mfonftoring each and
every yeaf of probation, as désignated by the Board, which may be adjusted on an
annual basis. Such costs shall be payablé to the Medical Board of California and

’ delivered to the Board or its designee no later than January 31 of each calendar year.

DATE: September 4, 2019 ~
S : ~44DBDGAESSIOAFS.. . - -
for DIANE SCHNEIDER -
Adminis‘t‘ré'tﬁi\:/e Law Judge

Office of Adfninistr_ative_ Hearings
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XAVIER BECERRA

Attorney General of California

MARY CAIN-SIMON ' s FILED

Supervising Deputy Attorney General - TATEOF ¢

CAI;QOLYNE EVAI;\IS. MEDICAL BOARD %’%’i?ﬁ;éa
Deputy Attorney General SACRAMENTO 1, W NIA
State Bar No. 289206 BYX R v

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3448
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation Case No. 800-2017-033405

Against:

FIRST AMENDED ACCUSATION
James William McCarrick III, M.D. '
810 Cambridge Ave. -
Menlo Park, CA 94025-5306

, |
Physician's and Surgeon's Certificate
No. A 60133, ' '

Respondent.

Complainant alleges :.
4 ‘ PARTIES
1.  Kimberly Kirchme;yer (Complainant) brings this First Amended Accusation solely in
her official capacity as the Executive Director of the Medical Board of California, Department of
Consumer Affairs (Boal:;i). |
2. On or about May 21, 1996, the Medical Board issued Physician's and Surgeon's
Certificate Number A 60133 to James William McCarrick III, M.D. (Respondent). The

: 1
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Physician's and Surgeon's Certificate was in full force and effect at all times relevant to the
charges brought herein and will expire on March 31, 2020, unless renewed.

JURISDICTION

3. This First Amended Accusation is brought before the Board, under the authority of
the following laws. All section references are to the Business and Professions Code unless
otherwise indicated.

4. Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license gvoked or suspended for a period not to exceed
one year, placed on probation and required to pay the costs of probation monitoring or such other
action_taken in relation to discipline as the Board deems propéf.

5. Section 2234 of the Code, stateS'

_ “The board shall take action agamst any licensee who is charged with unprofesswnal
conduct In addition to- other provisions of this artlcle unprofessmnal conduct includes, but is not
limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or éonspiring tb violate any provision of this chapter. |

“(b) Gross negligence.

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure from_
the applicable standard of care shall constitute repeated negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission medlcally appropnate for |
that neghgent diagnosis of the patient shall constitute a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the licensee’s conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care.

“(d) Incompetence.

2.
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“(e) The commission of any act involving dishonesty or cofruption which is substantially
related to the qualifications, functidns, or duties of a physician and surgeon.

“ Any action or conduct which would have warranted the denial of a certificate.

“(g) The practice of medicine from this state into another state or country without meeting
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall become operative upon the implementation of the
proposed registration program described in Section 2052.5.

© “(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
participate in an interview by the board. This subdivision shall only apply to a certificate holder
who is the éubj ect of an investigation by the board.” |

6.  Section 726 of the Code states:

“(a) The commission of any act of sexual ébuse,‘ misconduct, or relations with a patient,
client, or customer constitutes unproféssional conduct and grbunds for disciplinary action for any
person licensed under this or under any-initiative act referred to in this division.

“(b) This section shall not apply to consensual sexual contact between a licensee and his or
her spouse or person in an equivalent domestic relationship when that licensee provides medical

treatment, to his or her spouse or person in an equivalent domestic relationship.”

ETHICAL PRINCIPLES

7. ° The American College of Obstetricians and Gynecologists (ACOG) has p‘romulgated
ethical standards which were in place and which applied in this situation. The (ACOG) Code of
Professional Ethics states that: “Sexual misconduct on the part of the obstetrician-gynecologist is
an abuse of power and a violation of patient trust. Sexual contact or a romantic relationship -
between a physician and current patient is always unethical.”

J |

/

/
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CAUSE FOR DISCIPLINE _
' (Uhprofessional Conduct/Sexual Misconduct/Gross Negligence/V iolation of Ethical
Standards) -

8. Respondent is subject to disciplinary action under Sections 2234 (a) and (b) for
unprofessional conduct and/or gross negligence and/or Section 726 and/or for Violating ethicall
standards in that he engaged in sexual misconduct witﬁ respect to a patient. The circumstances
are as‘ follows: : ;

Patient A -

9.  Patient A’ was a 30 year-old female when she beCame a patient of Respondent, a
board certified obstetrician and gynecologist. Respondent first saw Patient A, on or about August
22,2016, and performed a routine gynecologic examination on her that included a pap smear,
Human Papillomavirus? analysis, and sexualiy transinitted disease studies. On or about ‘
September 30, 2016, Patient A returned to see Reépondent and he performed a colpos,copy3 oﬁ
Patient A. | | |

10.  During the course of treatment, Respondent and Patient A communicated by text
message, sometimes regarding Patient A’s medical condition and other tir;les regarding non-
professional, ﬁersonal topics.

11. On or about, November 4, 2016, Respondent was texting with Patient A regarding the
exchange of photographs. Respondent texted to Patient A: “I can take spicy one when you’re in
the mood” and “I wémt to know you more.” Patient A texted in response: “You gotta stép calling
it spicy pic. Lol.” Respondent texted back: “Hah. Sexy,’p.rovc.)cative dick pic then.” Later in
that same conversation, Respondent and Patient A agreed that the picture should be called
“naughty.” Respondenti also texted: “It’s silly but I feel like I'm missing you I guess I’'m feeling

like I want cldseness, Goodnight Naughty dreams.”

L The patient is referred to as Patient A to protect her privacy.
Human papillomavirus is a sexually transmitted infection.
3 A colposcopy is a procedure to closely examine the cervix, vagina, and vulva for signs
of dlsease

, 4
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12.  On or about November 5, 2016, in another series of texts, Respondent texted: “Wow.
Looking forward to being next to you” and “Yes I had steamy dreams last night. Woke up
aroused. B/c of you...” Later in the conversation, Patient A wrote: “Oh I should let you know
one thing though. I dofl’t do FWBs (friénds with benefits). If’s either, in a refationshjp or that
one occasion of sex and that’s it. But then idk [I don’t know] how long you’re here for so if we
do have sex, may just be this one visit and that’s it.” On the following day, Respdndent texted:
“Ok I think I get it. Thanks for connecting before. It’s haq it very fun moments. Thank you...” -

" 13.  On or about November 7,2016, Respondent and Patient A texted about prior sexual
pictures that they have exchanged. Respondent texted: “Please delete my pic as I did yours.”

14.  On or about November 9, 2016, Patient A sent to Respondent sexually explicit texts .
along with a picture of herself with only her underwear on. Respoﬁdent réplied: “Nice pic! So |
pretty and hot” and “Love the pic.” Respondenf also texted Patient A: “Do you have any sex toy
to help you out a bit?” Respondent and Patient A made arrangements to meet in person.

15. On or about November 20, 2016, Patient A sent to Respondent a picture of her naked
breasts. Respondent replied: “Omg your breasts are gorgeous! Definitely getting hard now.”

‘Respondent texted: “Omg. Wanna be inside you[r] [Respondent inserted a cat emogi]. Iwill give
you all my cum” and “Ok. I’ll spread your legs and butt. Will lick and suck you harcif’ Patient A
asked Respondent if she could see a picture of his genitalia. Respondent texted to Patient A a
message about sexual activity with her breasts and wrote: “and yes will send pic and I need a new
pic of your sweet pussy.” Patient A sent a picture of her ngked vulva. Respondent texted Patient
A that he would send a sexually explicit picture of himself from the call room at his wogk.

16. On or about, November 21, 2016, Patient A sent an audio recording to Respondent
and told him it was her masturbating. Respondent replied with a picture of an erect penis in his
hand with secretions consistent with ejaculate. Respondent and Patient A continued to text about

- graphic sexual activity.

17. On or about December 4, 2016, Patient A texted to Respondent a question about

swelling in her vulva; Respondent texted in reply, offering a medical diagnosis and treatme'nt

T

advice.

5
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A 18.  On or about December 15, 2016, Patient A texted to Respondent: “... if wé had seﬁ
would it be in your house?” Respondeﬁt repiied: “Well of course if we got together it would be at
your house or mine. So it seems so obvious that it makes me wonder what the real question is.”

19.  On or about December 23, 2016, Patient A texted to Respondent about whether he
would send her Ambien* and Respondent repliéd that Ambien was good but that he could not
send it to her because he did not have any, and instead recommended that she take melatonin
instead, and that melatonin was available in the pharmacy.

20.  On or about February 2, 2017, Respondent and Patient A made plans to meet;
However Patient A cancelled because her credit card was stolen.

21.  On or about February 19, 2017, Respondent sent a picture of himself that revealed a
naked torso and did not show his face.

22.  On or about February 23, 2017, Respondent and Patient A texted each other about
making arrangements to meet in person. Respondent also texted: ... with you and me, I’m not
sure what to expect. Such an unusual relationship.”

23.  On or about May 5, 2017, Patient A and Respoﬂdent met at his clinic and after their
meeting, Patient A texted to Respondent: “You looked so delicious today you maké me thirsty I
honestly loved how your body felt pressed on mine.” Respondent replied: “You felt-pretty good
yourself.” , .

24. In sending sexually explicit, suggestive, and inappropriate messages and photographs |
of his genitals to Patient A, Respondent exploited the trust, knowledge, emotions and influence
derived from his position as a physician, violated prdfessi'onal boundaries and betrayed the trust
of his patient. Respondent’s conduct, as described above, constitutes unprofessional conduct
and/or gross negligence, and is cause for discipline pursuant to Sections .2234 and/or 2234 (b) and
726 and/or ethical standards.

I

/

I

* Ambien (Zolpidem) is used to treat insomnia.
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PRAYER |

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and thaf following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician's and Surgeon's Certificate Number A 60133,
issued to James William McCarrick III, M.D.;

2. Revoking, suspending or denying approval of James William McCarrick III, M.D.'s
authority to supervise physician assistants and advanced i)ractice nurses;

3. Orderiﬁg James William McCarrick III, M.D., if placed on probation, to pay the

Board the costs of probation monitoring; and

4. - Taking such other and further action as deemed necessary and proper.

DATED:
June 4, 2019

ERLY R‘C'HMEYE}( d
Executive Diféctor -
Medical Board of California
Department of Consumer Affairs
State of California

Complainant

-
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