BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and
Petition to Revoke Probation Against:
Case No.: 800-2021-077490

Gary Neal Furness, M.D.

Physician’s and Surgeon’s
Certificate No. A 42216

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby
adopted as the Decision and Order of the Medical Board of California, Department
of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on September 16, 2022.

IT IS SO ORDERED: August 17, 2022.

MEDICAL BOARD OF CALIFORNIA

\

Laurie Rose Lubiano, J.D. , Chair
Panel A

DCUBE {Rev (5-2021)
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RoB BONTA

Attorney General of California

MARY CAIN-SIMON

Supervising Deputy Attorney General

HAMSA M. MURTHY

Deputy Attorney General

State Bar No. 274745
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3495
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation/Petition to Case No. 800-2021-077490
Revoke Probation Against: -
GARY NEAL FURNESS, M.D. STIPULATED SETTLEMENT AND
331 Gemma Circle DISCIPLINARY ORDER

Santa Rosa, CA 95404

Physician's and Surgeon's Certificate No. A
42216

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
| PARTIES
1. William Prasifka (Complainant) is the Executive Director of the Medical Board of

California (Board). He brought this action solely in his official capacity and is represented in this

" matter by Rob Bonta, Attorney General of the'State of California, by Hamsa M. Murthy, Deputy

Attorney General.
2. Resppndent Gary Neal Furness, M.D. (Respondent) is represented in this proceeding

by attorney Robert Hodges, whose business address is: 3480 Buskirk Avenue, Suite 250

STIPULATED SETTLEMENT (800-2021-077490)
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Pleasant Hill, CA 94523. On or about October 15, 1985, the Board issued Physician's and
Surgeon's Certificate No. A 42216 to Gary Neal Furness, M.D. (Respondent). The Physician's
and Surgeon's Certificate was in full force and effect at all times relevant to the charges brought
in Accusation/ Petition to Revoke Probation No. 800-2021-077490, and will expire on November

30, 2022 unless renewed.

JURISDICTION

3. Accusation/Petition to Revoke Probation No. 800-2021-077490 was filed before the
Board, and is currently pending against Respondent. The Accusation/Petition to Revoke
Probation and all other statutorily required documents were properly served on Respondent on
July 21, 2021. Respondent timely filed his Notice of Defense contesting the Accusation/Petition
to Revoke Probation. |

4. A copy of Accusation/Petition to Revoke Probation No. 800-2021-077490 is attached
as Exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

5. Respondent haé carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation/Petition to Revoke Probation No. 800-2021-077490.
Respondent has also carefully read, fully discussed with his counsel, and understands the effects
of this Stipulated Settlement and\Disciplinary Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in.the Accusation/Petition to Revoke Probation; the right
to confront and cross-examine the witnesses against him; the right to present evidence and to
testify on his own behalf; the right to the issuance of subpoenas to compel the attendance of
witnesses and the production of documents; the right to reconsideration and court review of an
adverse decision; and all other rights accorded by the California Administrative Procedure Act
and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.

STIPULATED SETTLEMENT (800-2021-077490)
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CULPABILITY

8. Respondent understands and agrees that the charges and allegations in
Accusation/Petition to Revoke Probation No. 800-2021-077490, if proven at a hearing, constitute
cause for imposing discipline upon his Physician's and Surgeon's Certificate.

9. Respondent does not contest that, at an administrative hearing, complainant could
establish a prima facie case with respect to the charges and allegations in Accusation/Petition to
Revoke Probation No. 800-2021-077490, and that he has thereby subjected his Physician's and
Surgeon's Certificate, No. A 42216 to disciplinary action.

CONTINGENCY ‘

10.  This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this stipulation and
settlement, without notice to or participation by Respondent or his counsel. By signing the
stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails
to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter. '

11.  Respondent agrees that if he ever petitions for early termination or modification of
probation, or if an accusation and/or petition to revoke probation is filed against him before the
Board, all of the charges and allegations contained in Accusation/Petition to Revoke Probation
No. 800-2021-077490 shall be deemed true, correct and fully admitted by respondent for
purposes of any such proceeding or any other licensing proceeding involving Respondent in the
State of California.

12. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

signatures thereto, shall have the same force and effect as the originals.

3
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IS

13.  In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or opportunity to be heard by the Respondent, issue and
enter the following Disciplinary Order:

DISCIPLINARY ORDER

On October 3, 2018, the Béard entered its order in Case No. 800-2015-016308 (attached
herewith as Exhibit B), adopting the parties’ stipulated settlement in that case. Pursuant to the
Board’s order in Case No. 800-2015-016308, Respondent’s Physician's and Surgeon's Certificate
(No. A 42216) was revoked and Respondent was placed on probation for three years with a
number terms and conditions. (See Exhibit B at pp. 1-11.) Respondent’s probation in Case No.
2015-016308 was extended past November 2, 2021 due to filing of the Accusation/Petition to
Revoke Probation in Case No. 800-2021-077490 on July 21, 2021 and the continuing jﬁrisdiction
of the Board and extension of probation until resolution of Case No. 800-2021-077490. (See |
Exhibit B at p. 9.) This Order hereby supersedes the order in Case No. 800-2015-016308.

IT IS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A 42216 issued

to Respondent Gary Neal Furness, M.D. is revoked. However, the revocation is stayed and

- Respondent is placed on probation until November 2, 2022, or, as required by Condition No. 10

below (Violation of Probation) of this Order, Respondent shall remain on probation until the date
of final resolution of any Accusation, Petition to Revoke Probation, or Interim Suspension Order
filed against Respondent during the probation imposed by this Order. Respondent’s probation is
also hereby subject to the following terms and conditions:

1. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respondent shall enroll in a course in medical record keeping approved in
advance by the Board or its designee. Respondent shall provide the approved course provider
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course
not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfully
complete any other component of the course within one (1) year of enroliment, and prior to the

end of Respondent’s probation. The medical record keeping course shall be at Respondent’s

4
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expense and shall be in addition to the Continuing Medical Education (CME) requirements for
renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the course been taken after the effective date of
this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Decision, whichever is later.

2. PROFESSIONALISM PROGRAM (ETHICS COURSE). Within 60 calendar days of

the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, California Code of Regulations (CCR) section 1358.1.
Respondent shall participate in and successfully complete that program. Respondent shall
provide any information and documents that the program may deem pertinent. Respondent shall
successfully complete the classroom component of the program not later than six (6) months after
Respondent’s initial enrollment, and the longitudinal component of the program not later than the
time specified by the program, but no later than one (1) year after attending the classroom

component. The professionalism program shall be at Respondent’s expense and shall be in

addition to the Continuing Medical Education (CME) requirements for renewal of licensure.

A professionalism program taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the program would have
been approved by the Board or its designee had the program been taken after the effective date of
this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later

than 15 calendar days after the effective date of the Decision, whichever is later.

5
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3. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where privileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of medicine,
including all physician and locum tlenens registries or other similar agencies, and to the Chief
Executive Officer at every insurance carrier which extends malpractice insurance coverage to
Respondent. Respondent shall submit proof of compliance to the Board Aor its designee within 15
calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance carrier.

4. OBEY ALL LAWS. Respondent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders.

5. QUARTERLY DECLARATIONS. Respondent shall submit qﬁarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days after the end
of the preceding quarter.

6. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit.

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee. Under no
circumstances shall a post office box serve as an address of record, except as allowed by Business
and Professions Code section 2021, subdivision (b).

Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place

6
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of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

Travel or Residence Qutside California

Respondent shall immediately inform the Board or its désignee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty
(30) calendar days.

In the event Respondent should leave the State of California to reside or to practice
Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of
departure and return.

7. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

8.  NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board. If
Respondent resides in California and is considered to be in non-practice, Respondent shall
comply with all terms and conditions _of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical li::‘ensing authority of that state or jurisdiction shall not be

considered non-practice. A Board-ordered suspension of practice shall not be considered as a

7
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period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federation of State Medical Boards’s Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the probationary terms and conditions with the
exception of this condition and the following terms and conditions of probation: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or

Controlled Substances; and Biological Fluid Testing.

9.  COMPLETION OF PROBATION. Respondent shall comply with all financial
obligations (e.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall
be fully restored. 4

10.  VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation of probation. If Respondent violates probation in any respect, the
Board, after giving Respondent notice and the opportunity to be heard, may revoke probation and
carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation,
or an Interim Suspension Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended until
the matter is final.

11.  LICENSE SURRENDER. Following the effective date of this Decision, if

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy
the terms and conditions of probation, Respondent may request to surrender his license. The

Board reserves the right to evaluate Respondent’s request and to exercise its discretion in

8
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determining whether or not to grant the request; or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation. If Respondent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

12. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

§vith probation monitoring each and every year of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of
California and delivered to the Board or its designee no later than J anuary 31 of each calendar
year. |

13. FUTURE ADMISSIONS CLAUSE. If Respondent should ever apply or reapply for

a new license or certification, or petition for reinstatement of a license, by any other health care
licensing action agency in the State of California, all of the charges and allegations contained in
Accusation/Petition to Revoke Probation No. 800-2021-077490 shéll be deemed to be true,
correct, and admitted by Respondent for the purpose of any Statement of Issues or any other

proceeding seeking to deny or restrict license.

STIPULATED SETTLEMENT (800-2021-077490)
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ACCEPTANCE
I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discussed it.with my attorney. I understand the stipulation and the effect it will have on my
Physician's and Surgeon's Certificate. I enter into this Stipulated Settlement and Disciplinary
Order voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Order
of the Medical Board of California.

DATED:

GARY NEAL FURNESS, M.D.
Respondent

I have read and fully discussed with Respondent Gary Neal Furness, M.D. the terms and
conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order.
I approve its form and content.

DATED:

Attorney for Respondent

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.

DATED: June 22, 2022 Respectfully submitted,

RoB BoNTA

Attorney General of California
MARY CAIN-SIMON

Supervising Deputy Attorney General

PNec-

HaMSA M. MURTHY
Deputy Attorney General
Attorneys for Complainant

10
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ROB BONTA
Attorney General of California
MARY CAIN-SIMON
Supervising Deputy Attorney General
HAMSA M. MURTHY
Deputy Attorney General
State Bar No. 274745
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3495
Facsimile: (415) 703-5480
E-mail: Hamsa.Murthy@doj.ca.gov
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALTFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 800-2021-077490
Revoke Probation Against:

Gary Neal Furness, M.D.
331 Gemma Circle ACCUSATION AND PETITION TO
Santa Rosa, CA 95404 REVOKE PROBATION
Physician's and Surgeon's Certificate
No. A 42216,
Respondent.
PARTIES

1. William Prasifka (Complainant) brings this Accusation and Petition to Revoke
Probation solely in his official capacity as the Executive Director of the Medical Board of
California, Department of Consumer Affairs (Board).

2. On October 15, 1985, the Medical Board issued Physician's and Surgeon's Certificate
Number A 42216 to Gary Neal Furness, M.D. (Respondent)., The Physician's and Surgeon's
Certificate was in full force and effect at all times relevant to the charges brought herein and will

expire on November 30, 2022, unless renewed.

1
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JURISDICTION

3. This Accusation and Petition to Revoke Probation is brought before the Board, under
the authority of the following laws. All section references are to the Business and Professions
Code (Code) unless otherwise indicated.

4, Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed
one yeat, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the Board deems proper.

5. Section 2234 of the Code states, in pertinent parts: “The board shall take action
against any licensee who is charged with unpr(;fessional conduct. In addition to other provisions
of this article, unprofessional conduct includes, but is not limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the

‘violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence.

“(c) Repeated negligent acts, To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure from
the applicable standard of care shall constitute repeated negligent acts, . , .”

6.  Section 2266 of the Code states: “The failure of a physician and surgeon to maintain
adequate and accurate records relating to the provision of services to their patients constitutes
unprofessional conduct.”

FACTUAL ALLEGATIONS

7.  Respondent is a board certified family medicine physician and the medical director,
with responsibility for utilization and quality of care, for a health maintenance organization
(HMO) in Northern California. At all times relevant to this matter, Respondent was licensed and
practicing medicine in California.

8.  Pursuant to a Decision entered by the Board on October 3, 2018 and effective on
November 2, 2018 (attached herewith as Exhibit A), Respondent’s Physician's and Surgeon's

Certificate Number A 42216 is subject to a three year probationary term as part of the resolution

2
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of Board Case No. 800-2015-016308. In that case, Complainant alleged that Respondent
committed gross negligence and/or repeated negligent acts and/or failed to maintain adequate
medical records for a patient to whom Respondent prescribed large doses of Vicodin 5/500,
among other controlled substances. Complainant also alleged that Respondent improperly

prescribed controlled substances to his daughter and wife without examination.,

FIRST CAUSE FOR DISCIPLINE
(Unprofessional Conduct/ Gross Negligence/ Repeated Negligent Acts)

9.  Paragraphs 7 and 8 are incorporated herein. Respondent is guilty of unprofessional
conduct and his license is subject to disciplinary action under sections 2234, 2234(b) and/or
2234(c) in that Respondent was grossly negligent and/or committed repeated negligent acts. The
circumstances are as follows:

10. In his capacity as a primary care physician, Respondent saw Patient 1, an established
elderly, female patient, on September 21, 2015 for an office visit.! At that visit, Patient 1
complained of fatigue, vaginal discharge, vaginal irritation, urinary discomfort and less restful
sleep. Due to her fatigue and abdominal systeins, Respondent ordered an ultrasound of Patient
1’s pelvis and abdomen. At an urgent follow up visit with Patient 1 on September 30, 2015 to
discuss the ultrasound results, Respondent noted a mass in the tail of the pancreas to be further
evaluated via CT scan, as well as need for uterine biopsy due to possible uterine cancer.
Respondent ordered a CT scan of Patient 1’s abdomen and pelvis and referred her to gynecology.

11. On October 8, 2015, Respondent saw Patient 1 at an office visit for surgical clearance
for endometrial biopsy and also discussed Patient 1°s CT scan results with her. Respondent noted
Patient 1 had a very high likelihood of having onlsr benign pancreatic lesions, that Patient 1 will
be due for a repeat CT scan in March 2016, and that “this” was discussed in detail. Respondent
does not indicate in the medical record or specify appropriate discussion of the potential benefits
and disadvantages of the option of an endoscopic ultrasound with potential biopsy, a more
invasive option to investigate the pancreatic abnormality further. There is no indication of

weighing the option of endoscopic ultrasound against the option of repeated CT scanning,

I Patient 1 and Patient 2 are used throughout to protect patient privacy.
3
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Respondent also failed to properly educate Patient 1 regarding the potential for malignant
transformation of the pancreatic abnormality, including but not limited to alarming signs,
sufveillance, complications, and alternatives.

12, Respondent subsequently saw Patient 1 for office visits related primarily to other
concerns on April 14, 2016 and April 25, 2016, But he also did not educate or discuss with
Patient 1 surveillance for symptoms of potential malignant transformation of the pancreatic mass
at those times. At an office visit on June 19, 2017, Respondent recommended, with respect to the
pancteatic mass, that there was no need for further imaging due to CT scans showing unchanged
apbearance of Patient 1’s pancreas. June 19, 2017 was the last time he saw Patient 1.
Respondent also did not educate Patient 1 on the possibility of subsequent malignant -
trarllsfonna-tion of the pancreatic mass and looking out for symptoms at that time. Patient 1 passed

away on June 7, 2019 of pancreatic adenocarcinoma,

SECOND CAUSE FOR DISCIPLINE
(Unprofessional Conduct/ Gross Negligence/ Repeated Negligent Acts)

13, Paragraphs 7 through 12 are incorporated herein. Respondent is guilty of
unprofessional conduct and his license is subject to disciplinary action under sections 2234,
2234(b) and/or 2234(c) in that Respondent was grossly negligent and/or committed repeated
negligent acts, The circﬁmstances arc as follows: |

14. Patient 2 is a young adult male with history of Crohn’s disease with significant
complications and high risk of morbidity and mortality. On August 12, 2619, September 12,
2019 and October 17, é019, Patient 2 was seen by a gastroenterologist in the HMO for which

Respondent serves as medical director, Due to deterioration in Patient 2’s condition beginning in
ACSp g

July 2019, Patient 2’s gastroenterologist made several referrals during this period to UCSF, a
tertiary care center for inflammatory bowel disease where Patient 2 had been previously seen for
about a decade. The referrals were denied. Respondent, in his capacity as HMO medical director

with responsibility for utilization management, denied those referrals due to Respondent’s view

that a different, in-network hospital could safely provide the required care to Patient 2.

4
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Respondent, however, did not maintain any records of the referrals, and/or his denials, and/or his
review of documents, and/or his reasoning regarding those denials. Respondent also failed to
document communications related to the referrals, and no record of Respondent’s reviews were
provided to Patient 2 and/or maintained in Patient 2's medical record. Also, no records were

maintained in a utilization review system for later review.

_ THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct/ Failure to Maintain Adequate and Accurate Records)

15.  Paragraphs 7 through 14 are incorporated herein. Respondent is guilty of
unprofessional conduct and his license is subject to disciplinary action under section 2234 and/or
2266 in that Respondent failed to lﬁaintain adequate and accurate records of the care and
treatment provided to Patient 1, as a treating physician for her. Respondent is also guilty of
unprofessional conduct and his license is subject to disciplinary action under section 2234 and/or
2266 in that Respondent failed to maintain adequate and accurate records regarding the provision
of services to Patient 2, as an HMO medical director with responsibility for reviewipg and
approving or denying referrals,

i
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking the probation that was granted by the Medical Board of California in Case
number 800-2015-016308 and imposing the discipline that was stayed, thereby revoking
Physician’s and Surgeon’s Certificate Number A 42216 to Gary Neal Furness, M.D.;

2. Revoking or suspending Physician's and Surgeon's Certificate Number A 42216,
issued to Gary Neal furness, M.D.;

3. Revoking, suspending or denying approval of Gary Neal Furness, M.D.'s authority to
supervise physician assistants and advanced practice nurses;

4. Ordering Gary Neal Furness, M.D., if placed on probation, to pay the Board the costs
of probation monitoring; and

5. Taking such other and further action as deemed necessary and proper.

DATED: JUL 2 8202i

WILLIAM P FKA
Executive Dirgcfor

Medical Boayg/of California
Department of Consumer Affairs
State of California

Complainant
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' BEFORE THE _
MEDICAL BOARD OF. CALIFORNIA
‘DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation )
‘Against: )
)
Gary Neal Furness, M.D. ) Case No. 800-2015-016308
)
Physician's and Surgeon's )
Certificate No. A 42216 )
)
Respondent )
)
. DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California. '

This Decision shall become effective at 5:00 p.m. on November 2, 2018,

* YTIS SO ORDERED: October 3, 2018,

MEDICAL BOARD OF CALIFORNIA

g

ayw) ;
Roirald B ewis, M., Chair 4

Panel A
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- 455 Golden Gate Avenue, Suite 11000

XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General
MACHAELA M. MINGARDI

Deputy Attorney General

State Bar No. 194400

San Francisco, CA 94102-7004

Telephone: (415) 510-3489

Facsimile: (415) 703-5480
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusat_ion Against; Case No. 800-2015—016308
GARY NEAL FURNESS, M.D, . OAH Case No. 2018050264
Sutter Medical Group of the Redwoods '
2455 Summerfield Road STIPULATED SETTLEMENT AND

Santa Rosa, CA 95405 DISCIPLINARY ORDER

_Physician's and Surgeon's Certificate No,
A42216 -

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the followmg matters are true:
PARTIES

1. Klmberly Kirchmeyer (Complamant) is the Executive Director of the Medical Board
of California (Board). She brought this action solely in her offxclal capacity and is represented in
this matter by Xavier Becerra_, Attorney General of the State of California, by Machaela M.
Mingardi,'Deputy Attoméy Gencr;il. '

2. Respondent Gary N eal Furness, M.D. (Respondent) is represented in this proc_eéding
by attorney Ronald Goldman, Esq., whose address is: Ronald Goldman, Esq., The Goldman Law
Firm, 55 Main Street, Tiburon, CA 94920.

1
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3. On orabout October 15, 1985, the Board issued Physician's and Surgeon's Certificate
No. A42216 to Gary Neal Furness, M.D. (Respondent). The Physician's and Surgeon's Certificate
was in full force and effect at all times relevant to the charges brought in Accusation No. 800-
2015-016308,. and will expire on November 30, 2018, unless renewed.
JURISDICTION

4.  Accusation No. 800-2015-016308 was filed before the Board, and is currently
pending against Respondent. The Accusation and alll other statutorily required documents were
properly served on Respondent on December 1,2016. Reé:pondent timely filed his Notice of
Defense contesting the Accusation. . |

5. A copy of Accusation No. 800-2015-016308 is attach:ad és Exhibit A and
incorporated hereiﬂ by reference.

ADVISEMENT AND WAIVERS

6. Res_pondenf has carefully read, _fully discussed with counsel, and understands the
charges and allegations in Accusation No. 800-2015-016308. Respondent has a'lso carefully read,
fully discusscd with counsel, and understands the effects of this Stipulated Settlement and
Disciplinary Order. .

7.  Respondent is fully aware of his legal rights in this matter;including the rightto a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the withesses &igainst him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and cburt review of an advefée decision; and all other
rights accorded by the California Administrative Procedure Act and other appliéable laws.

8.  Respondent voluntarily, knowingljw, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

9.  Respondent understands and agrees that the charges and allegations in Accusation
No, 800-2015-016308, if proven at a hearing, constitute cause for imposing discipline upon his

Physician's and Strgeon's Certificate.

2
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10. Forthe purpose of fesolving the Accusation without the expense and uncel:tainty of
further broceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up his right to contest
those charges.

11. Respondent agr'ees that his Physician's and Sur'geon‘é Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the
Disciplinary Order below,

CONTINGENCY

12, This Stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counse! for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this Stipulation and
settlement, without notice to or participation by Respondent or his counsel. By signing the
Stipulation, Respondent understands and agrees that he may not withdraw his agre;ament or seek
to rescind the Stipulation prior to the time the Board considers and acts upon it. If the Board fails
to adopt this Stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph; it shali be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter,

13. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

14.  In consideration of the foregoing admissions and stipulations, the partic.as agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER _ |

ITIS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A42216 issued
to Res;')ondent Gary Neal Furness, M.D. is revoked. However, the revocation is stayed and

Respondent is placed on probation for three (3) years on the following terms and conditions.

3
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1. CONTROLLED SUBSTANCES - MAINTAIN RECORDS AND A_CCESS TO
RECORDS AND INVENTORIES. Respondent shall maintain a record of all controlled

. substances ordered, prescribed, dispensed, administered, or possessed by Respondent, and any

recommendation or approval which enables a patient or patient’s primary caregiver to possess or

cultivate marijuana for the personal medical purposes af the patigﬁt within the meaning of Health

.and Safety Code section 11362,5, during probation, showing all of the following: 1) the name and

address pflthe patient; 2) the dite; 3) t.}ie character and quantity of controlled substances.involved;

and 4) the indications and diagnosis for which the controlled substances were furnished.

Respondent shall keep theé,e records in a separate file or ledger, in chronological order. All

records and any inventories of controlled substances shall be available for immediate inspéction

.and copying on the premises by the Board or its designee at all times during business hours and

shall be retamcd for the entire term of probatlon

2. EDUCATION COURSE. Within'60 calendar days ofthe effectlve date of thi s

- Decision, and on an annual basis thereafter, Respondent shall submlt to the Board orits des1gnee

for its pr.mr approval educational program(s) or cpurse(s) which shall not be less than 25 hours
per year, for each };ear of probation. The educational prograin(s) o-r.course(s) shall be aimed at
correoting any areas of deficient practice or knowledge 'and shall be Category L certified. The
educational L)rogrém(s) or course(s) shall be at Respon‘dient’s expensé and gha]l be in addition to
the Continuing Medical Education (CME) req'uirements for renewal of licensure. Fgllowing the
completion of each course, the Board or its designee ;na)" administer an ex_amination to test
Respondent’s knowIedg:c of the course. Respondent shall provide proof of attendance for 50
hours of CME of which 25 hours were in satisfaction of this condition,

3. PRESCRIBING PRACTICES COURSE. Within 60 calendar days of the effective
date of this Deciéi'on, Respondent shall enroll in a course in prescribing practices approved in
advance by the Board or its designee. Respondent shall provide the approvéd course provider
with any informal;ion and documents that the approved coufse provider may deem pertinent,
Respondent shall partlmpate in and successfully completc the classroom component of the course

not later than six (6) months after Respondent’s mxtlal enrollment, Respondent shall successfully

4
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complete any other compo'nent of the course within one (1) year of enroliment, The prescriding |
practices course shall be at Respondent’s expense and shall be in addition to the Continu in_g
Medical Educatiovn (CME) reqdirements for renewal of licensure. |

A prescrib ing practices course taken after the acts th‘at gave rise to the charges in the
Accu satlon but prxor to the effective date of the Deeismn may, in the sole dlscretlon of the Board
or its designee, be accepted towards the fquillment of this condltlon if the course would have
been approved -by the Board or its des1gnee had the course been taken after the effective date of
this .Decision' | | ‘

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days aﬁer the effective date of the Decision, whlchever is later.

4, MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effectlve

“date of this Declswn, Respondent shall enroll in a coursg in medlcal'record keeping appmved in

advance by tne'Board or its designee..Respondent shall provide the approved course provider

with any information and documents that the approved course provider may deem pertinent.

Respondent shall participate in and successfully complete the cIassroem co,mpqnent of fthe course

' not later than six (6) months after Réspondent’s initial en'rol'lment Respondent shall succlessfu'lly'

complete any other component of the course within one (1) year of enrollment. The medical

-record keeping course shall be at Respondent’s expense and shall be'in addition to the Contmumg

Medical Education (CME) requirements for renewal of licensure,

A medical record keeping course taken after the acts that gave rise to the charges in'the

- Accusation, but prior to the 'eﬂ'ectlve date of the Decision may, in the sole discretion of the Board

or its designee, be accepted tovydrds the fulﬁllfnent of this condition if the course would have .
been approved by the Board or its designee had the course been taken after the effective date of
this Decision. - |

Respondent shall submlt a certification of successful completion to the Board or its
designee not later than 15 calendar days after su ccessfully completmg the course, or not later than

15 calendar days after the effective date of the Decision, whichever-is later.

S
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3. PROFESSIONALISM PROGRAM (ETHICS COURSE). ' Within 60 calendar days of

| the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, Californ ja Code of Regulations (CCR) section 1358.1.
Respondent shall participate m and successfully complete that program. Respondent shall
provide any information and documents that the program may deem pertment Respondent shall
successfully complete the classroom component of the program not later than six (6) months aﬁer
Respondent’s initial enrollment, and the longitudinal component of the program not later than the

time specified by the program; but no later than one (1) year after attending the c]assroom

component. The professxonahsm program shall be at Rcspondent’s expense and shall be in
add1t1on to.the Continuing Medlcal Education (CME) requirements for renewal of licensure. '

A professionalism program taken after the acts that gave rise to the charges'in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Boqd
orits designee, be accepted towards the fulfillment of this condition if the program would have
been approved by the. Board or its designee had the program been taken after the effective date of
this Decision, | . _ .

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 ca.-Iendar days aﬁér succ.essfully completing the program or not later

than 15 calendar days after the effectwe date of the Decision, whichever is later.

.6. NOTIFICATION. W1th1n seven (7) days of the effective date of this Demsnon, the
Respondent shall provide a true copy of'this Decision and Accusatlon to the. Chlef of Staff or the
Chief Executive Officer at evéry hospital where privileges or membership are exteﬁded to
Respondent, at any dther facility where Respondent engagés m the practiée of medicine,
including all pliysician and l.ocum'tenen.s registries or other sﬂnilar agencies, and to the Ch{ef '
Executive Officer at every insui'a:nc_e carrier which extends malpractice insurance ¢overage to
'Respondlent. Respondent shall submit proof of compliance to the Board or its designee within 15
calendar days. | | .

Thxs condmon shall apply to any change(s) in hospitals, other faclhtlc!s or insurafice carrier.
"

6 .
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7. OBEYALLLAWS, Respond'ent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court .

ordered criminal probation, payments, and other orders.

8 QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations
under pena_lty of perjury on forms provided by the Board, stating whether there has been
compliance with all the cond ifions of probation.

Respondent shall submit quartetly declarations not later than 10 calendar days after £he ené
ofthe preceding quarter., |

9. GENERAL PROBATION REQUIREMENTS,

Compliance with Probation Unit -

Respondent shall comply with the Board's prol;ation unit.

Address Changes \

Respondent shall, élt all times, keep the Board informed of Respondent’s businéss and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee. Under ﬁo_
circumstances shall a post office box serve as an address of record, except as allowed by Business
and Professions Code section 2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s orpatient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

Travel 01: Residence Qutside California

Respondent shall inmediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty

(30) calendar days.

7
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departure and return,
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In the event Respondent should leave the State of California to reside or to practice,

Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of

10. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for intetviews either at Respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

11. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or
its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendér days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at feast 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board, If
Respondent resides in California and is considered to be in non-practice, Respondent shall
comply with all terms and conditions of probation. All time spent in an intensive training
prograsn which has been épprbved by the Board or its .designee shall not be considered non-
practice and does not relisve Respondent from complying with all the terms and conditions of
probation. Practicing medicine in ariother state of the United States or Federal jurisdiction while
on probation with the medical licensing authority ofthat state orjurisd.iction shall not be
considered non-practice. A Board-orde-red suspension of practice shall not be considered as a
period of non-practice. '

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
m;)nths, Respondent shall éuécessfully complete the Federation of State Medical Boards’s Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of medicine,

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for 8 Respondent residing outside of California will relieve

8
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Respondent of the responsibility to comply with the probationary terms and conditions with the
exception of this condition and the followmg terms and conditions of probatlon Obey All Laws;
General Probatlon Requ1rem ents; Quarterly Declaratxons Abstain from the Use of Alcohol and/or

i Controlled Substances; and Biological Fluid Testing,

12. . COMPLETION OF‘PROBATIC')N. Respondent shall comply with all financial
obligations (e.g., restitution, probation costs) not later than 120 ca_leddar days prior to the
completion of probation, Upo_n suocessful completion of probation, Respondent’s certificate shall

be fully restored.

13. VIOLATIQN OF PROBATION. Failpre to fully comply with any. term or condition |
'of probation is a \.riolation of pfobation. If Resﬁonden't violates probation iu any respect, the
‘ -Board, after éivmg Reepondent notice .and the 'o'pportunity to be heard, may revoke probation and
carry out the disciplinary order that wes stayed If'an Accusatlon, or Petition to Revoke Probation,
or an Interim Suspensmn Order is filed against Respondent during probation, the Board shall have

k continuing jurisdiction until the matter is final, and the period of probatlon shall be extended until

the matter is final.

F . 14. LICENSE SURRENDER, Following the effective date of this Decision, if
Respondent ceases practicing due fo retirement or health reasons or is otherwise unable to satisfy

the terms and conditions of probation, Respondent may request to surrender his or her license.

r The Board reserves the right to evaluate Respondenl:’s request and to exercise its discretion in

H determining whether or not fo grant the request, orto take any other action deemed appropriate
and reasonable under the circumstances, Upon form al acceptance of the surrender, Respondent

shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its

designee and Respondent shall no longer practice medicine. Respondent will.no longer be subject

to the terms and conditions of probation. If Respondent re-applies for a- medical license, the
apj:lication shall be treated as a petition for reinstatement of a revoked certificate.

15. PROBATION MONITORING COSTS. Reepondent shall pay the costs associated .

with probation monitoring each and every year of probation, as designated by the B_olard, which’

.may be adjusted on an annual basis. Such costs shall be payable to the Medical l30ard of

9

" ' ‘ ‘ STIPULATED SETTLEMENT (OAH No. 2018050264




W N o s W N —

— T et — —— --—- r— Dot —
~1 (2,9 (&} o W N — Q

SR B8 E8B8 G =&

bo
5 &

N
o0

California aud defivared to the Bourd ot its designee no later than Jnnuary 31 of each calendar

year.

" ACCEPTANCE

" 1 have carefully read the above Stipulated Settlemen.t and Disciplinary Order and have Tully
"diseussed twith my attorney, Ranald Goktinan, Esg. 1 understand the stipulation and the effect it
will have on may Physiclan's and Surgeon's Certifleate. I eriter Into this Stipulated Settlement and

' Disciplinary Order volunterily, knowingty, and ixitotllgemly, and agree to be bound by the

" Decision and Order of the Medical Board of California,

DATED:(O%V‘C,:;\%' %/"%N M@g&c@@y@ |
' S GARY NEAL FURNESS, MD. ,
Respondent o o

I have read and fully d iscussed with Respondent Gary Neal Forness, M.D. the terms and
conditions and other matters contained in the ahove Stipulsted Scttlement and Disclplinary Order.

' § approve its form and content.
| .

ows: iy € 2018

I
I
"
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is héreby respectfully

submitted for consideration by the Medical Board of California.

Dated: 7/ b / 2075

Respectfully submitted,

) XAVIER BECERRA
Attorney General of California
J ANE ZACK SIMON
fvising Deputy Attorney General

bl NEH 3»/

HAELA M. MINGARDI
Deputy Attorney General
_ Attorneys for Complainant
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: FILED .
KAMALA D.HARRIS - STATE OF CALIFORNIA

Attorney General of California ' MEDICAL BOARD OF CALIFORNIA

:é ANE ZACK SII)MON At Generl SACRAMENTO 20_\%
upervis ey Gen o

NLgcg\tzll?f Meﬁgem?)rln y e . BY \:\ . .. ANALYST

Deputy Attorngy General

Stafe Bar No, 194400 '
_455 Golden Gate Avenue, Suite 11000

. San Francisco, CA 94102-7004

Telephone: (415) 703-5696
Facsimile: (415) 703-5480
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
' DEPARTMENT OF CONSUMER AFFAIRS

: Santa Rosa,. CA 95405

No, A42216,

STATE OF CALIFORNIA
In the Mattet of the Accusation Against: Case No. 800-2015-016308

Gary Neal I‘urness, M.D. ACCUSATION
Sutter Medical Group of the Redwoods ] ,
2455 Simmmerfield Road

Phys1cxan s and Surgeon's Ce111ﬁca1,e

Respondent,

Complainant alleges:
' PARTIES
1,  Kimberly Kirchméyer (Complainent) brings this Accusation solely in her official

capacity as the Executive Director of-the"Medical Board of Californie, Department of Consumer

. Affairs (Board)

2. On ar about October 15, 1985 the Medical Boatd 1ssued Physician's and Surgeon's
Certificate Number A42216 to Gary. Neal Furness, M.D. (Respondent). The Physician's and
Surgeon's Certificate wa:q in full force and effect at all times relevant to the charges brought
herein and will expire on Noverber 30, 2018, unless tenswed. . '
i | |
"

1
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J"URISDICTION

3. This Accusanon is brought before the Board under the authority of the followmg
laws, All section references are to the Business and Professions Code unless othermse md1ca,ted

4, Sectlon 2004 of the Code states, in relevant part

“The board shall have the responsibxhty for the following;

“(a) The énforcen‘nent. 9f the disciplina’ry and ‘crirhinal provisions of the Medical Pra;ctice‘
Act. . | '
 “(b) Thie admipistration and heating of discipliary aotions.

“(c) Carrying out of disciplinary actions approprlate to findings made by a panel or an
administrative taw judge. ' '

“(d) Suspending, revokmg, oT otherwme limiting cemﬁca’ces after the conclusion of
disciplinary actions.

“(e) Rev1ewmg the quality of medical practices carr 1ed out by physzman and surgeon
certificate holders under the junsdmtmn of the board. » '

5. Section 2227 of the Code provides that a licensce who is found guilty under the-
Medical Prachce Act may have his or her license revoked, suspendcd fora penod not to exceed
one year, placed on probatlon and requlred to pay the costs of probatxon monitormg, or such other
action taken in relatwn to d15c1plme as the Board deems proper. '

6.  Section 2234 of the Code states, in relevant part:

“The board sha%l take action against any licensee wyo is charged with_unproféssidnal
conduct. In addition toother provisiens of thig article, unprofes,lsional conduct includes, but is not
liﬁited to, the following: . | -

“(a) Violating or attempting t@) violate, directly or indirectly, assis'tiné. in or ab‘ettipg the
violation of, or conspiring‘to violate any provision of this chapter,

“(b) Gross hegligencc.

“(c) Repeated negligent acts. To be repeated, there muist be two or more negligent acts or

.omissions, An initial negligent act er omissian followed by a separate and distinet departure from

the app]icalik; standard of care shall constitute repeated negligent acts.

g
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“1 An iniﬁ‘al negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the paﬁent shall constitute.a si'ngle, negligent act,

“(2) When the standard of care requires a chéng_e in the diagnosis, get, or omission that
constitutes the negligent act described in paragraph (1), including, but not limifed to, a |
reevaluation of the diagnosis. or a change in trf;ahnent; and the licensée's conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the -
standard of care.” h |

7. Section 2242, subdivision (g), of the Code states that “[p]reseribing, dispensing, or
furnis;hing dangerous drugs as defined in Section 4022 without an appropriate prior examination
and & medical indication, constitutes unprofessidnal conduct.”

8.  Section 2266 .of the Code statés: “The failure. ,Of a physician and surgeon to me;intain
adequate and accurate records relating to the provision of servioes to their paﬁents constitutes
unprofessional conduct.”

9.  Atall times relevant to this matter, Respondent was licensed and practicing mediciné
in Santa Rosa, .California. ' |

PATIENT p-1!

’

10. Patient P-1 is a 71 year old man who has'been & patient-of Respondent for many

years. He receives most of his care through the Veteran’s Affairs (VA) system in Santa Rosa, P-

* 173 VA records reflect diagnoses of, among-other things, tajor depression, obesity, mitra] valve

regurgitation, post-traumatic stress digsorder (PTS'D), atrial fibrillation, osteoarth'ritis, councussion
froma rr'lotor vehicle accident in 2006, cognitive impéirmont, hypertension, and opioid use
disonier. ‘His medication list from his VA records includes a number of drugs including
Cournadin (2 trade name for warfarin), a blood thinner for atrial ﬁbfi]lation; bupropion (also sold
under the trade name Wellbutrin) and Venlafaxine (also sold under the trade name Effexor) for

depression; losartan for hypertension; and metoprolol, a beta blocker, fbr atrial fibrillation,

! The patients. are designated in this document as Patients P-1 through P-4 fo protect their

privacy. Respondent knows the names of the patients and can confirm their identities through
discovery.
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{1. Respondent’s records show that P-1 was getting prescriptions for
hydrocodone/APAP? 5/500 (Vicodin) and hydrocodone/APAP 10/325 (Norco) as early as August
2'4; 2010 witﬁ dosing of one téb of Vicodin 8 times a day as needed and one tq.b of Nor¢o every 4~
6 hours. This would provide as much as 5,950 mg of acet‘aminophen daily. The maximum 24
hour dosage of acetaminophen should not exceed 4000 mg, Furthermore, while Respondent

states that the hydrocodone was prescribed for headaches and body aches, there is no description l

_of the headaches in his chart notes for P~1. There is also no measurement of the severity of P-1’s

pain in his chart notes.

12, On .F.ebruary 21,2011, Respondent prescribed 450 tablets of Vicodin with dosing ‘
direotions of 1-2 tablets every 4 hours. This would provide up to 60.00 mg of acetaminophen per
day if P-1 took the maximum amount. Respondent continued p:row)id’ing 450 tai)let ‘prescriptions
for Vicodin through December 19, 2011 along with regular prescﬁptions for 30 tablets of Norco
during the same period, The total mumber of tablets prescribed during this time period would
have providéd more than 4,000 mg of acetaminophen a day. '

13. Respondent oontiﬂued to bréscribé tablets of hydrocodone/APAP from December 20,
2011 through May 10,2012, On May 10, 2012, he resumed préscribing 450 tablets of Vicodin at
a time and, at the same time, iséuing regular prescriptiong for 30 tablets of Norco. He continued
this regimén through June 7, 2013. Thfé total number of tablets prescribed for P-1 duting this time

period would have provided over 5,500 mg of acetaminophen a day.

i
I
I

2 Hydrocodone bitartrate is an opioid analgesic, Fydrocodone with acetaminophen—
hydracodone/ APAP—is sold under trade names such as Norco and Vicodin, It is a Schedule IX
controlled substance and narcotic and is a dangerous drug as defined in section 4022,
Hydrocodone can produce drug dependence and, therefore, has the potential for being abused, It
has 3 CNS depressant effect. The strength of a tablet iz indicated by mg of hydrecodone/mg of -
acetaminophen, e.g., 5/500 reflects 5 mg of hydrocodone and 500 ing of acetaminophen, The
5/500 strength tablet is referred to as Vicodin in this document and the 10/325 strength tablet as
Norco. At high levels, acetaminophen can cause liver toxicity and even death, '
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FIRST CAUSE FOR DISCIPLINE
(Gross Negligence, Repeated Negligent Acts, I‘axlure to Maintain Adequate Records)

14, Respondent is guilty of unprofessional conduct and subject to disciplinary action ‘
under section 2234, subdivision (b) _(gross negligence) aod/or (c) (repeated negligent acts), and
section 2266 (inadequate records) of the Code in that Respondent was grossly negligent and/or
committed repeated negligent acts and failed fo maintain adequate records in the practice of
medicine by engaging in the conduct described above including, but not limited to, the following:

A Respondeht prescribed large doses of Vicodin 5/500 providing potentially toxic

- amounts of acetaminophen for Pat1ent P-1.

B. Respondent failed to describe P-1"s headaches in his chart notes the primary reason
he stated he was prescribing hydrooodone/APAP to P-1, and failed to record any measutément of
the severity of P-1’s pam _

| | PATIENT P-2 |

15. Patient P-2 is Respondent’s 17-year-old daughter. Reopoodeot’s records ohow that he
prescribed 30 tablets of Lunosta,:’ a sleeping pill, for P-2 on March 18, 2015. “The records do not
reflect an office ﬁsit or an examination., Respondent stated that he prescribed Lunesta forP-2 to
use on overseas trips with her mother, :

SECOND CAUSE FOR- DISCIPLINE

(Gross Negligence, Repeated Negligent Acts, Prescribing Without an Adequate
Examination, Failure to Maintain Adcquate Records)

16, Respondent is guﬂty of unprofessmnal conduct and subJect to disc1phnary action

| under sectxon 2234, subdivision (b) (gross negligence) and/or (o) (repeated neghgcnt acts);

section 2242, subdivision (a) (prescribing without appropriate examination); and scotlo_n 2266
(nadequate Tecords) of the Code in that Respondent was grossly negligent and/or committed

repeated negligent acts, preseribed a qontrolled substance without an examination, preseribed to &

3 Lunestais a trade name for eszopiclone, & nonbenzochazepme hypnotio agent used for.

'the treatment of insomnia, It is a dangerous drug as defined in sectxon 4022 and a Schedule TV

controlled subslance
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family member, and failed to maintain adequate records in the practide of medicine by engaging

in the conduct described above inéluding, but not limited to, the following:

A. Respondent.failed to maintain a medical record reflecting an office visit for Patient P-2, |
| B. Respondén.t prescribed a controlle& substancé,‘Llincsta, to P-2 without a medical
examination.. . o - .
C. Respondent prescribed & controlled substance to a farhily member, his daughter; P-ﬁ.
PATIENT P-3 | o

17. - Patient P-3 is Respondent’s wife. Respb_ndént treéfed P-3 for at least four years yet,
.unti} October 21, 2015, when Respondeﬁt treated her for a superficial hand laceration and gave
hera shin.gles shot, maintained no chart notes for her, Dt.u:ing tha.t time, he prescribed controlled
substanoss Valium* and plﬁe:n’cerrnine5 , and other dangerous drugs such a3 Piorloet’ for her,
18. The ;'Jrescriptioﬁ record lists & history of migraine headaches as the.'feason for

presctibing Fioticet, but there are no. notes addressing the reasons for the many prescriptions for

Valium and pbentermine, On Jenuary 29,2013, a note 'documeilt_s a telephone call from P-3

rcqucsﬁr{g a lchf dose of phéntefnﬁne-y&hich should have, but did not, trigger an office visit to

discuss and evaluate the change.

' THIRD CAUSE FOR DISCIPLINE, -
(Gross Negligence, Repeated Negligent Acts, Prescribing Without an Adequate
Examination, Failure to Maintain Adequate Records)

19, ‘Respande'n't i$'gdilty of unprofessional conduot and subject 1o disciplinary
action under section 2234, subdivision (b) (gross negligence) and/or (¢) (repeated negligent
acts); section 2242, subdivision (a) (prescribing without appropriate examination); and

section 2266 (inadequaté recoids) of the Code in that Respondent was gtossly negligent

4 Valium is a trade name for diazepam, a benzodiazepine, It is a psychotropic drug used
for the management of anxiety disorders or for the shori-term relief of the symptoms of anxiety.
It is a dgngerous drug as defined in section 4022 and a Schedule IV controlled substance,

Phentermine hydrochloride is a sympathomimetic amine with pharmacologic getivity
similar to amphetamines. It is generally used to promote weight loss. Itis a dengerous drug as
defined én section 4022 and a schedule IV conirolled substance. -

J Fioricet is a trade name for a combination of acetaminophen, butalbital, and caffeine.
Butalbital is in a group of drugs called barbiturates. Fioricet is a dangerous drug as defined in

- gection 4022, It is used to treat tension headaches caused by muscle contractions.
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and/or committed repeated n_égligent acts, prescrlbed a controlled substance without an
é_xalrﬂnation, prescribed to a family member, and failed to maintain adequaie records in the
practice of rh'edicine by eogaging in the conduct described above including,-bufc not limited to, the
to, the followmg. , ' ' R

A, Respondent falled to mamtam chart notes for Pa‘uent P- 3 for the years that he u-eated
her. He failed to list the diagnoses for the medications prescribed or to document, among other

things, the severity of the pain for which he was preécribing, the patient’s compliance with the

-pain regimen, and an examination of the area of the pa.in..

B. Respondent pr escnbed controlled substances and other dangerous drugs for P-3
wﬁhout medlcal examinations,
C. ' Respondent preseribed a, controlled substance fo a family membe;:, his wife, P-3,
| . PRAYER
. WHEREFORE, Complamant requests thata hearmg be held on the matters herein alleged,
and that followmg the hearmg, the Medical Board of California issue a decision; '
1. Revokmg or suspending Physician's and Surgeon's Certificate Number A42216,
issued to G-ary Neal I‘urness, M. D
2, Revokmg, suspendmg or denying approval of Gary Neal Fumess, M.D.'s authority to
Superwse phys1clan assmtanis pursuant to section 3527 of the Code
3.  Ordering Gary Neal Furness, M.D,, if placed on probatlon, to pay the Board the costs
of probatlon monitoring; and

.4, 'Ta_kmg such other and further action as deemed necessary and proper.

DATED: December 1, 0164 - //]M JZ/M/&/MM/)/

“KIMBERLY KIRCHMEYER /7
Bxecutlve Dn'ectox

Medical Board of California
Department of Consumer Affairs

State of California
, Complainant
SE2016201815; -
41622245.doc
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BEFORE THE _
MEDICAL BOARD OF. CALIFORNIA
‘DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation )
‘Against: )
)
‘ ' )
Gary Neal Furness, M.D. ) Case No. 800-2015-016308
)
Physician's and Surgeon's )
Certificate No. A 42216 )
)
Respondent )
)
. DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medlcal Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on November 2, 2018.

_ YT1S SO ORDERED: Qctober 3,2018.

MEDJICAL BOARD OF CALIFORNIA

;@.__

Ro}m’l’d H\LCWIU Ch}ll‘

Panel A
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XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General
MACHAELA M. MINGARDI

Deputy Attorney General

State Bar No. 194400

- 455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102—7004

Telephone: (415) 510-3489

Facsimile: (415)703-5480
Attorneys for Complainant

- BEFORE THE -
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2015-016308
GARY NEAL FURNESS,‘M.D. : OAH Case No. 2018050264
Sutter Medical Group of the Redwoods - v
2455 Summerfield Road STIPULATED SETTLEMENT AND
Santa Rosa, CA 95405 DISCIPLINARY ORDER
_Physwlan s and Surgeon's Certificate No.
A42216

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entltled proceedmgs that the followmg matters are true:
PARTIES |

1. .Kimb.erly Kirchmeyer (Complainant) is the Executive Dire'ctor_'of the Medical Board
of Califbm_ia (Board). She brdught this actioﬂ solely in her official capacity aﬁd is represented in
this matter by Xavier BéCBl'I:é, Attorney General of the State of California, by Machaela M.
Mingardi,'Deputy AttOméy Gener':ll. .

2. Respondent Gary Neal Furne‘ss,‘M.D.. (Respondent) is represented in this proceeding
by attorney Ronald Goldman, Esq., whose'address is: Ronald Goldman, Esq., The Goldman Law
Firm, 55 Main Street, Tiburon, CA 94920.
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3. On or about October 15, 1985., the Board issued Physician's and Surgeon's Certificate
No. A42216 to Gary Neal Furness, M.D. (Respondent). The Physician's and Surgeon's Certificate
was in full forée and effect at all times relevant to the charges brought in Accusation No. 800-
2015-01 6308,. and will expire on November 30, 2013, unless renewed.
| ~ JURISDICTION |

4. Accusation No. 800-2015-016308 was filed before the Board, and is currently
pending against Respondent. The Accusation and aﬂ other statutorily required documents were
properly served on Respondent on December 1,2016. Respondent timely filed his Notice of
Defense contesting the Accusation. ,

5. Acopy of Adcu_s'a’cion No. 800-2015-016308 is attachéd as Exhibit A and
incorporated hereiﬁ by reference.

ADVISEMENT AND WAIVERS

6. Respondeni has éarefully read, fully discﬁssed with counsel, and understands the
charges and allegations in Accusation No. 800-2015-016308. Respondent has aiso carefully read,
fully discussed with counsel, and understands the effects of this Stipulated Settlémént and
Disciplinary Order. A

7. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to te;ﬁfy on his own behalf; the right
to tﬁe issuance of subpoenas to compel the attendance of witnesses énd the production of
décuments; the right to reconsideration and court review of an advefée decision; aﬁd all other
rights accorded by the California Administrative Procedure Act and other applic;,able laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above. |

CULPABILITY

9. Respondent understands and agrees that the charges and allegations in Accusation
No. 800-2015-016308, if proven at a hearing, constitute cause for imposing discipline upon his
Physician's and Strgeon's Certificate.

2
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10.  For the purpose of i‘esolving the Accusation without the expense and unce&amw of
further broce‘edings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up his right to contest
those charges.

11. Reépondent agliees that his Physicfa_n's and Sufgeon'é Certificate is subject to »
discipline and he dgrees to Be bound by the Board's probationary terms as set forth in the
|| Disciplinary Order below.
| | CONTINGENCY

12. This Stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this Stipulation and
settlement, without notice to or participation by Respondent or his counsel. By signing the
Stipulation, Respondent understands and agrees that he may not Withdraw his agre;ament or seek

" to rescind the Stipulation prior to the time the Board considers and acts upon it. Ifthe Board fails

to adopt this Stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary
| (;/rder shall be of no force or effect, except for this paragraph, it shali be inadmissible in any legal
action between the partiés, and the Board shall not be disqualified from further action by having

considered this matter. , l

13. 'Ihé parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile |
sigﬁatures thereto, shall have the same force and effect as the originals.
" 14.  In consideration of the foregoing admissions and stipulations, the partiés agree that
| the Board may, without further notice or formal proceeding, issue and enter the following
L Disciplinary Order: - ‘
I | DISCIPLINARY ORDER '

ITIS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A42216 issued
to Resl;ondent Géry Neal Furness, M.D. is revoked. However, the revocation is stayed and

Respondent is placed on probation for three (3) years on the following terms and conditions.
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L. CONTROLLED SUBSTANCES - MAINTAIN RECORDS AND ACCESS TO

RECORDS AND INVENTORIES. Respondent shall maintain a record of all controlled

. substances ordered, prescribed, dispensed, administered, or possessed by Respondent, and any

recommendation or approval which enables a patient or patient’s primary caregivef to possess or
cultivate marijuana for the personal medical purposes of the patieﬁt within the m‘eaning of Health
and Safety Code section 11362.5, during probatipn, showﬁng all of the following: 1) the name and
addresé of the patient; 2) the date; 3) the character and quantity of controlled .substances_involved;
and 4) the indications and diagnosis for which the controlled sﬁbsté.nc&s were fumished.

Respondent shall kgeﬁ theéc records in a separate file or ledger, in chronological order: All
records and any inventories of controllt_ed substances shall be avaiiable for imrhediate inspection
and copying on the premises by the Board or its designee at all times &uring business hours and
shall be retained forthe entire term of probat.ior_x.

2. EDUCATION COURSE. Within 60 calendar days of the effective date of this

- Decision, and on an annual basis th'ereafter,' Respondent shall submit to the Board or its designee

for its prjor approval educational program(s) or cpurse(s) which shall not be less than 25 hours
per year, for each yéar of probaﬁon. The educational program(s) or course(s) shall be aimed at
correcting any areas of deficient practice or knowledge ;emd shall be Category I certified. The
educational brogrém(s) or céursé(s) shall be at Respondent’s exbensg and shall be in addition to
the Continuing Medical Education (CME) reqilirements for renewal of licensure. Following the
.completion of each course, the Board or its designee .ma}" administer an examination to test
Relspolnc'lent’s knowledg:e of the course. Respondent shall provide proof of attendance for 50

hours Qf CME of which 25 hours were in satisfaction~ of this condition.

3.  PRESCRIBING PRACTICES COURSE. Within 60 calendar 'days of the effective
date of this Deciéibn, Respondent shall enroll in a course in prescribing practices approved in
advance by the Board or its designee. Respondent shall brdvide the approvéd course provider
with any informatéion and documents 'that. the approved cgux‘se provider may deem pertinent.
Respondent shall participate‘in'and successfully complete the classroom component of the:c'ourse

not later.than six (6) months after Respondent’s initial enrollment. Respondent shall successfuily _
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( complete any other component of the course within one (1) year of enrollment. The prescrihing
practices course shall be at Respondent’s expense and shall be in addition to the Continuing
F Medical Education (CME) requlrements for renewal of licensure.
A prescribing practices course taken after the acts that gave rise to the charges in the
.J Accusatlon, but prlor to the effective date of the Declslon may, in the sole dlscretlon of the Board
or its designee, be accepted towards the fulﬁllment of this condition if the coutse would have
| been approved by the Board or its 'designee had the course been taken after the effective date of
this Decision. . | '
Responclent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Decision, whichever is later.

4, MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effectlve

date of this De0151on Respondent shall enroll in a course in medical record keepmg approved in
advance by the Board or its designee..Respondent shall provide the approved course prov1der
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course
' not later than six (6) months after Réspondent’s initial enroliment. Respondent shall successfu-lly
complete any other component of the course within one (1) year of enrollment. The medical
. record keeping course shall be at Respondent’s expense and shall be'in addition to the Continulng
Medical Education (CME) requirements for renewal of licensure.
A medical record keeping course taken after the acts that gave rise to the charges in the

h Accusatton but prior to the effective date of the Decrs1on may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
" been approved by the Board or its designee had the course been taken after the effective date of
this Decision. |
' Respondent shall submit a certification of successful completion to the Board or its

designee not later than 15 calendar days after successfully completing the course, or not later than

15 calendar days after the effective date of the Decision, whichever-is later.

5

STIPULATED SETTLEMENT (OAH No. 2018050264




N

- N N SO

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27

28

5. PROFESSIONALISM PROGRAM (ETHICS COURSE). - Within 60 calendar days of]|

the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, California Code of Regulations (CCR) section 1358.1.
Respon&ent shall participate m and su;:cessfully complete that program. Respondent shall
provide any information and documents that the program may deem pertineqt. Respondent shall
successfully complete the classroom component of the program not later ;chan sii (6) months after
Respondent’s initial enrollment, and the longitudinal component of the program not later than the
time specified by the program; but no later than one (1) year after attending the classroom
component. The professionalism program shall be at Respondent’s expense aﬁd shall be in
a(Iidition to.the Continuing.Me;ii.cal Education (CME) requirements for renewal of licensure. '

A professionalism program taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the'Boaxl'd
o:r its designee, be accepted towards the fulfillment of'this condition if the program would have
been approved by the'Board or its designee had the program been taken after the effective date of
this Decision. | ' ' :

» Respondent shall submit a certification of successful comple;cion to the Board or its
designee not later than 15 caiendar days aﬁér sucéessfully cpmplefing the program  or not latef '
than 15 calendar days after the effective date of the Decision, Whichever is later.

-6.  NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

Respondeﬁt shall provide a true éopy of this Decision and Accusatfon to tﬁe_ Chief of Staff or the
Chief Executive Officer at evéry hospital where privileges or membership are extended to
Respondent, at any oﬂler facility where Respondent engagés m the practicé of medicine,
including all pHysician and locum tenené registries or other sﬁnilar agencies, and to the Ch{ef _'
Executive Officer at every insui'a.nc.e carrier which extends malpractice insurance ¢overage to
'Respond'ent. Respondent shall submit proof of compliance to the Board or its designee within 15
calendar days. | | .
This con(iiti_on shall apply to any change(s) in hospitals, other facilitie}s or insurance carrier.
/i
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7. OBEY ALL LAWS. Respond.ent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court .
ordered criminal probation, payments, and other orders.

8. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation. '

Respondent shall submit quarterly declarations not later than 10 calendar days after fhe end
of the preceding quarter. ' |

9. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit.

Address Changes V7

Respondent shall, ;1t all times, keep the Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee. Under rio'
circumstances shall a post office box serve as an address of record, except as allowed by Business
and Professions Code section 2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or.patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

Travel orl Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty

(30) calendar days.

7
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- In the event Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of
departure and return. |
| 10. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondént shall be

available in person upon request for interviews either at Respondent’s place of business or at fhe
probatlon unit office, with or without prior notice throughout the term of probatlon

11. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or
its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calend;Ir days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at feast 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board. If
Respbndent resides in California and is considered to be in non-practice, Respondent shall
comply with all terms and conditions of probation. All time spent in an intensive training
program which has been éppréved by the Board or its .designee shall not be considered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
" probation. Practicing medicine in another state of the United States or F ederal jurisdiction while
on probation with the medical licensing authority of that state orjurisciiction shall not be
h considered non-practice. A Board-orde'red suspension of practice shall not be considered as a
period of non-practice. '
| In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
rﬁbnths, Respondent shall successfully complete the Federation of State Medical Boards’s Special
Purpose Examination, or, at the Board’s discreti_on, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of "non_-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve

8 :
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Respondent of the responsibility to comply with the probationary terms and conditions with the

exception of this condition and the following terms and conditions of probation: Obey All Laws;

. General Probation Requirements; Qnarterly Declarations; Abstain from the Use of Alcohol and/or

Controlled Substances; and Biological Fluid Testing.

12. - COMPLETION OF _PROBATION. Respondent shall comply with all financial
obligaﬁons (e.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. .Upen suecessﬂll completion of probation, Respondent’s certificate shall

be fully restored.

13. VIOLATION OF PROBATION. F ail}lre to fully comply with any term or condition

‘of probation is a violation of probation. If Respondent violates probation in any respect, the

Board, after giving Respondent notice and the 'opportunity to be heard, may revoke probation and

carry out the disciplinary order that was stayed Ifan Accusatron or Petmon to Revoke Probation,
or an Interim Suspens1on Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended until

the matter is final.

14 .L.ICENSE SURI.{ENDER. Following the effective date of this Decision, if
Respondent ceases pra'cticing- due to retirement or health reasons or is otherwise unable te satisfy
the terms and conditioné of probation, Reepondent may réque'st to surrender his or her license.
The Board reserves the right to evaluate Respondent’s request and to exercise its discretion in
determining whether or not to grant the request, or te take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender Respondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation. If Respondent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

15.  PROBATION MONITORING COSTS. Respondent shall pay the costs associated .

with probation monitoring each and every year of proba_tlon, as designated by the B.o'ard, which’

.may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of
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California and delivered to the Board or its designee no later than January 31 of cach calendar

year,

" ACCEPTANCE .
"1 have carefully read the above Stipuiated Settlement and Disciplinacy Order and have fully
"discussed it with my attorney, Ronald Goldman, Esq. | understand the _stipulaii_on and the effect it

will have on ay Physician's and Surgeon's Certificate. I eriter into this Stipulated Settlement and

" Disciplinary Order voluntarily, knowingly, and intefligently, and agree to be bound by the
" Decision and Order of the Medical Board of California.

DATED: <06>W"C'7 Q\% %\,\N M%V*@@

GARY NEALFURNESS, M.D.
Respondent ) o

1 have read and fully discussed with Respondent Gary Neal Fumness, M.D. the terms and
conditions and other matters contained in the 'ahoveAStipulated Scttlement and Disciplinary Order.

' { approve its Torm and content.

N,
: : Aﬂarney  for Respona’enr
/" '
i
I/
10
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ENDORSEMENT

The foregoing Stlpulated Settlement and Disciplinary Order is hereby respectfully

submltted for consideration by the Medlcal Board of California.

Dated: Y/&/W 6

Respectfully submitted,

_ XAVIER BECERRA
Attorney General of California
J ANE ZACK SIMON
>fvising Deputy Attomey General

HAELA M. MINGARDI
Deputy Attorney General
~ Attorneys for Complainant
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' FILED '
KAMALA D. HARRIS - ‘ - GTATE OF CALIFORNIA

Attorney General of California ' ' MEDICAL BOARD OF CALIFORNIA
JANE ZXCK SIMON SACRAMENTO Dec- A 20 \&
Supervising Deputy Attorney General BY ?-\ cdons ANALYST
MACHAELA M. MINGARDI .

Deputy Attorney General

State Bar No. 194400
455 Golden Gate Avenue, Suite 11000

. San Francisco, CA 94102-7004

Telephone: (415) 703-5696
Facsimile: (415) 703~5480
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
- DEPARTMENT OF CONSUMER AFTAIRS '

STATE OF CAL[FORNIA
In the Matter of the Accusation Against: Case No. 800-20 15-016308
Gary Neal Furness, M.D. ACCUSATION
Sutter Medical Group of the Redwoods .
2455 Summerfield Road
Santa Rosa, CA 95405
Physwxan s and Surgeon's Certlﬁcaie
No. A42216, ©

Respondent.

Complainant allegés:
' PARTIES

1. meberly Ku:chmeyer (Complainant) brings this Accusauon solely in her official _
capacity as the Executive D1rector of the-Medical Board of Callforma, Department of Consumer

_ Affairs (Board)

2.  On or about October 15, 1985, the Medical Board lssued Physician's and Surgeon ]
Certificate Number A42216 to Gary Neal Furhess, M.D. (Respondent) The Physician's and
Surgeon's Certificate was in full force and effect at all times relevant to the charges brought
berein and will explre on November 30, 2018, unless renewed.
. |
//

-
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3, This Accusaﬁon is brought before the Boarci, under the auihority of the foﬂowing
Jaws. All section refereﬂces are to the Business and Professions Cb_de unless otherwise indicated.

4, . Secﬁ.ioﬁ 2004 of the Code states, in relevant part:' | | |

“The board shall have the reslpdnsibility' for the following;

“(a) Thé 'enforcen'lent‘ of the disciplinaiy and criminal provisions of the Medical Pra;cﬁce
Act. | ' | .

“(b) The administration and hearing of disciplinary actions.

“@ Carrying out of discipl_ina.ry actions appropriate te findings made by a panel or an
administrati;/e léw judge, | ) | ' .

“(d) Suspending, revoking, or otherWise limiting certiﬁc.ates after the conclusion of
disciplinary actions. ' |

“(e) Reviewing the quality of medical practices carried out by phyéician and surgeon
certificate holders under the jurisdiction of the board.:” |

5. Section 2227 of the Code provides that a licensee who is féund guilty under the
Medical Practice Act may ha.\.fe his or her Hcense revoked, 'sus_pended fora peﬁdd not to exceed
one year, piadéd'on probation and required to pay the costs of’ probaﬁoﬁ monitoring, or such other
action taken in‘rellation to discil;lin'e as the Board deems proper.

6.  Section 2234 of the Code states, in relevant part:

“The board shall take action against any licensee who is cﬁmged with_unproféssidnal
conduct. In addition ;o'bﬂler provisiens of this article, unprofes.'sional conduct includes, but is not
lirxﬁted to, the following: . | -

“(a) Violating or attempting to violate, directly or indirectly, asmstmg in or ab’etting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence. |

“(c) Repeated negligent acts. To be repeated, there mist be two or more negligent acts or

‘omissions. An initial negligent act or omission followed by a separate and distinct depatture from

the applicable standard of care shall constitute repeated negligent acts.

2
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“(1) An initiél negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the paﬁent shall constitute a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, ot omission that
constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis‘ or a change in trgeatxnent; and the licensée’s conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the -
standard of care.” |

7.  Section 2242, subdivision (), of the Code states that “[p]rescribing, dispensing, or

furnishing dangerous drugs as defined in Section 4022 without an appropriate prior examination

and a medical indication, constitutes unprofessic;nal conduct.”

8.  Section 2266 .of the Code states: “The failure. pf a physician and surgeon to mamtam
adequate and accurate records relating to the provision of services to their patients constitutes
unprofessional conduct.” -

9.  Atall times relevant to this matter, Respondent was licensed and practicing medicim;,
in Santa Rosa,'.Califomia.

PATIENT P-1*

?

10. Patient P-1 is a 71 year old man who has been a patient-of Respondent for many

years. He receives most of his care through the Veteran’s Affairs (VA) system in Santa Rosa. P-

' 1°s VA records reflect diagnoses of, among other things, major depression, obesity, mitral valve

regurgitation, post-traumatic stress disorder (PTSD), atrial fibrillation, osteoarthritis, concussion
from a n.mtor vehicle accident in 2006, c‘ognitiVe impéirment, hypertension, and opioid use
disorder. ‘His medication list from his VA records inciudes a number of drugs including
Coumadin (a trade name for warfarin), a blood thinner for atrial ﬁbﬁﬂation; bupropibn (also sold
under the trade name‘ Wellbutrin) and Venlafaxine (also sold under the trade name Effexor) for

depression; losartan for _Hypertension; and metoprolol, a beta blocker, for atrial fibrillation.

! The patients are designated in this document as Patients P-1 through P-4 to protect their
ggivacy. Respondent knows the names of the patients and can confirm their identities through
iscovery.

3
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11. Respondent’s records show that P-1 was getting prescriptions for ‘
hydrocod(.)ne/APAP2 5/500 (Vicodin) and hydrocodone/APAP 10/325 (Norco) as early as August
24; 2010 with dosing of one tab of Vicodin 8 times a day as needéd and one tgb of Norco évery 4.
6 hours. This would provide as much as 5,950 mg of acefaminophen daily. The maximum 24
hour dosage of acetaminophen should not exceed 4000 mg. Furthermore, while Respondent
states that the hydrocodone was prescribed for headaches and body aches, thefe is no description
of the headaches in his chart notes for P-1. ‘There is also no measurement of the severity of P-1’s
pain in his chart notes. _ | . _

12. On Februa'ry 21,2011, Respondent prescribed 450 tablets of Vicodin with dosing .
directions of 1-2 tablets every.4 hours. This would provide up to .6600 mg of acetaminophen per
day if P-1 took the maximum amount. Respondent continued p_roviding 450 taialet prescriptionsl
for Vicodin through December 19, 2011 along with regular prescriptions for 30 tablets of Norco
during the same period. The total number of tablets prescribed during this time period would
have provicied more than 4,000 mg of acetaminophen a day.

13. Respondent continued to prescribe tablets of hydrocodone/APAP from December 20,
2011 through May 10, 2012. On May 10, 2012, he resumed prescribing 450 tablets of Vicodin at
a time and, at the same time, iséuing regular prescriptions for 30 tablets of Norco. He continued
this regimen through June 7, 2013. Thg total number of tablets prescribed for P-1 during this time
period would have provided over 5,500 mg of acetaminophen a day.

I
1
1

? Hydrocodone bitartrate is an opioid analgesic. Hydrocodone with acetaminophen—
hydracodone/APAP—is sold under trade names such as Norco and Vicodin. It is a Schedule If
conirolled substance and narcotic and is a dangerous drug as defined in section 4022. -
Hydrocodone can produce drug dependence and, therefore, has the potential for being abused. It
has a CNS depressant effect. The strength of a tablet is indicated by mg of hydrocodone/mg of -
acetaminophen, e.g., 5/500 reflects 5 mg of hydrocodone and 500 ing of acetaminophen, The
5/500 strength tablet is referred to as Vicodin in this document and the 10/325 strength tablet as
Norco. At high levels, acetaminophen can cause liver toxicity and even death. *
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FIRST CAUSE FOR DISCIPLINE
(Gross Negligence, Repeated Negligent Acts, Failure to Maintain Adequate Records)

" 14. Respondent is guilty of unprofessional conduct and subject to disciplinary action \
under section 2234, subdivision (b) (gress negligence) and/or (¢) (repeated negligent acts), and
section 2266 (inadequate recofds) of the Code in that Respondent was grossly negligent and/ or
comrmtted repeated negligent acts and failed to maintain adequate records in the practice of
medmme by engagmg in the conduct descmbed above mcludmg, but not limited to, the following: |

A Respondent prescribed 1arge doses of Vicodin 5/500 providing potentially toxic

: amounts of acetaminophen for Pauent P-1.

B. Respondent failed to describe P-1’s headaches in his chart notes the primary reason -
he stated he was prescribing hydrocodone/APAP to P-1, and failed to record any measurement of
the severity of P-1’s pain.’ _

| | PATIENT P-2 |

15. Patient P-2 is Respondent’s 17-year-old daughter. Respondeﬁt’s Tecords show that he
prescribed 30 tablets of Lunesta,3 a sleeping pill, for P-2 on March 18, 2015. ‘The records do not
reflect an office ﬁsit or an examination. Respondent stated that he prescribed Lunesta for P-2 to
use on overseas trips w1th her mother. |

SECOND CAUSE FOR- DISCIPLINE

(Gross Negligence, Repeated Negligent Acts, Prescribing Without an Adequate
Examination, Faxlure to Maintain Adequate Records)

16. ' Respondent is guilty of ur_lprofessionaI conduct and subject to disciplinary action
under section 2234, subdivision (b) (gross negligence) and/or (c) {repeated negligedt acts);
section 2242, subdivision (a) (prescribing without appropriate exemination); and section 2266
(inadequate records) of the Code in that'Res.pondent was grossly negligent and/or committed

repeated negligent acts, prescribed a eontrolled substance without an examination, prescribed to a

3 Lunesta is a ttade name for eszopiclone, a nonbenzod1azep1ne hypnotic agefit used for.

the treatment of insomnia, It is a dangerous drug as defined in sectxon 4022 and a Schedule IV

controlled substance

5
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family member, and failed to maintain adequate records in the practice of medicine by engaging

in the conduct described above 1nclud1ng, but not limited to, the following:

A Respondent failed to maintain a medical record reflecting an ofﬁce visit for Patient P-2. |

B. Respondent prescribed a controlled substanee,.Lunesta, to P2 without a medical
examination.. . . '

C. Respondent prescrlbed a controlled substance to a family member, his daughter P-2

PATIENT P-3

17. Patient P-3 is Respondent"s wife. Respondent treeted P- 3 for at least four years yet,
untll October 21 2015, when Respondent treated her for a superﬁclal hand laceration and gave
her a shmgles shot, maintained no chart notes for her. Dunng that tlme, he prescribed controlled
substances Vahum and phenterrmne and other dangerous drugs suoh as F1oncet for her.

18. The prescnptxon record hsts a history of migraine headaches as the reason for
prescribing F1o1'1cet but there are no. notes addressmg the reasons for the many prescriptions for
Valium and phentermine. OnJ anuary 29,2013, a note 'documents a telephone call from P-3.
requesting a lower dose of phentermme which should have, but did not, trigger an office visit to

dlscuss and evaluate the change.

" THIRD CAUSE FOR DISCYPLINE
(Gross Negligence, Repeated Negligent Acts, Prescribing Without an Adequate
Examination, Failure to Maintain Adequate Records)

19. Responderit is'guilty of unprofessional conduct and subject to disciplinary
action under section 2234, subdivision (b) (gross negligence) and/or (c) (repeated negligent
acts); section 2242, subdivision (a) (prescribing without appropriate examination); and

section 2266 (lnadequate recotds) of the Code in that Respondent was grossly negligent

4 Valium is a trade name for diazepam, a benzodlazepme It isa psychotropic drug used
for the management of anxiety disorders or for the short-term relief of the symptoms of anxiety.
It is a dangerous drug as defined in section 4022 and a Schedule IV controlled substance.

Phentermine hydrochloride is 2 sympathomimetic amine with pharmacologic act1v1ty
similar to amphetamines. It is generally used to promote weight loss. It is a dangerous drug as
defined i Jn section 4022 and a schedule TV controlled substance.

" ® Fjoricet is a trade name for a combination of acetaminophen, butalbjtal, and caffeine.
Butalbital is in a group of drugs called barbiturates. Fioricet is a dangerous drug as defined in

- section 4022. It is used to treat fension headaches caused by muscle contractions.
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and/or committed repeated negligent acts, prescribed a controlled substance without an

examinatien prescribed to a family member,-and failed to maintain adequate records in the

B

practice of medicine by engagmg in the conduct described above including,. but not limited to, the

| to, the followmg

A. Respondent faxled to mamtam chart notes for Patlent P-3 for the years that he treated
her. He failed to list the diagnoses for the medications prescribed or to document, among other

things, the severity of the pain for which he was prescribing, the patient’s compliance with the

.pain regimen, and an examination of the area of the pain, |

B. Respondent prescnbed controlled substances and other dangerous drugs for P-3
w1thout medical examinations. . '
C. Respondent prescribed a, controlled substance to a family member, his wife, P-3.
-’ PRAYER |
| 4 WI-IDR.EFORE Complamant requests thata hearmg be held on the matters herein alleged
and that following the hearing, the Medical Board of California issue a declslon "
1. Revoking or suspending Physician's and Surgeon's Certificate Number A422186,
issued to Gary Neal I‘umess M.D.;
2. Revokmg, suspendmg or denymg approval of Gary ‘Neal Furness, M.D.'s authority to
superv1se phys1clan assistants, pursuant to. seetlon 3527 of the Code
3.  Ordering Gary Neal Furness, M.D., if placed on probatlon to pay the Board the costs
of probat1on monitoring; and

.4,  Taking such other and further action as deemed necessary aud proper.

, - '
DATED: December 1., 2016 - /}( '

¥

‘KIMBERLY KIRCHMEYER /[’
Executive Director

Medical Board of California
Department of Consumer Affairs

State of California
Complainant
SF2016201815: .
41622245.doc
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