BEFORE THE
- MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended
Accusation Against:

Case No. 800-2016-023503
Michael Joseph Thoene, M.D.

Physician’s and Surgeons
Certificate No. G 25265

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on August 7, 2020.

IT IS SO ORDERED: July 10, 2020.

MEDICAL BOARD OF CALIFORNIA

i~
;éam (g~
Kristina D. Lawson, J.D., Chair
Panel B
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XAVIER BECERRA

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

ROSEMARY F. LUZON

Deputy Attorney General

State Bar No. 221544

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9074
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Ameﬁded Accusation | Case No. 800-2016-023503
Against: ‘
OAH No. 2019080287

MICHAEL JOSEPH THOENE, M.D.

514 South Magnolia STIPULATED SETTLEMENT AND
El Cajon, CA 92020 . DISCIPLINARY ORDER
Physician’s and Surgeon’s Certificate '
No. G 25265,

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the-above-
entitled proceedings that the following matters are true:
PARTIES
1. Christine J. Lally (Complainant) is the Interim Executive Director of the Medical
Board of California (Board). This action was brought by then Complainant Kimberly
Kirchmeyer solely in her official capacity.! Complainant is represented in this matter by Xavier
Becerra, Attorney General of the State of California, by Rosemary F. Luzon, Deputy Attorney

General.

! Ms. Kirchmeyer became the Director of the Department of Consumer Affairs on October 28, 2019.
1
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2. Respondent Michael Joseph Thoene, M.D. (Respondent) is represented in this
proceeding by attorney David M. Balfour, Esq., whose address is: Nossaman LLP, 1925 Palomar
Oaks Way, Suite 220, Carlsbad, CA 92008. |

3. Onorabout July 31, 1973, the Board issued Physician’s and Surgeon’s Certificate
No. G 25265 to Respondent. The Physician’s and Surgeon’s Certificate was in full force and
effect at all times relevant to the charges brought in First Amended Acqusation No. 800-2016-
023503, and will expire on October 31, 2020, unless renewed.,

JURISDICTION

4. Onor about May 1, 2018, an Order adopting the Stipulation of the Parties re Interim
Order Imposing License Restrictions was issued by the Office of Administrative Hearings in the
matter entitled, Kimberly Kirchmeyer v. Michael Joseph Thoene, M.D., Case No. 800-2016-
023503. Pursuant to said Order, Physician’s and Surgeon’s Certificate No. G 25265 is subject to
the following license restrictions until issuance of a final decision by the Board on an Accusation
to be filed against Respondent, or until further order from the Office of Administrative Hearings:
(1) Alcohol — Abstain from Use; (2) Controlled Substances — Abstain from Use; (3) Controlled
Substances — Total Restriction; (4) Biological Fluid Testing; (5) Notification; and (6) Violation(s)
of Interim Order Imposing Licensing Restrictions. A true and correct copy of th¢ May 1, 2018,
Interim Order Imposing License Restrictions is attached as Exhibit A and incorporated herein by
reference as if fully set forth herein.

5. On or about September 20, 2019, First Amended Accusation No. 800-2016-023503
was filed before the Board, and is currently pending against Respondent. The ‘First Amended
Accusation and all other statutorily required documents were properly served on Respondént on
or about September 20, 2019, at his address of record. Respondent timely filed his Notice of
Defense contesting the First Amended Accusation. A true and correct copy of First Amended
Accusation No. 800-2016-023503 is attached as Exhibit B and incorporateél herein by reference
as if fully set forth herein. '

111
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ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in First Amended Accusation No. 800-2016-023503. Respondent has
also carefully read, fully discussed with counsel, and understands the effects of this Stipulated
Settlement and Disciplinary Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the First Amended Accusation; the right to confront and
cross-examine the witnesses against him; the right to present evidence and to testify on his own
behalf; the right to the issuance of subpoenas to compel the attendance of witnesses and the
production of documents; the right to reconsideration and court review of an adverse decision;
and all other rights accorded by the California Administrative Procedure Act and other applicable
la;zvs, having been fully advised of same by his attorney of record, David M. Balfour, Esq.

8.  Having the benefit of counsel, Respondent voluntarily, knowingly, and intelligently
waives and gives up each and every right set forth above.

CULPABILITY

9.  Respondent does not contest that, at an administrative hearing, Complainant could
establish a prima facie case with respect to the charges and allegations contained in First
Amended Accusation No 800-2016-023 503 a copy of which is attached hereto as Exhibit B, and
that he has thereby subJected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action.

| 10. Respondent agrees that if he ever petitions for early termination or modification of
this Stipulated Settlement and Disciplinary Order, or if an accusation and/or petition to revoke
probation is filed against him before the Medical Board of California, all of the charges and
allegations contained in First Amended Accusation No. 800-2016-023503 shall be deemed true,
correct and fully admitted by Respondent for purposes of that proceeding or any other licensing
proceeding involving Respondent in the State of California.

111

111
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11.  Respondent agrees the Disciplinary Order below, requiring the disclosure of
probation pursuant to Business and Professions Code section 2228.1, serves to protect the public
interest.

12.  Respondent agrees that his Physician’s and Surgeon’s Certificate No. G 25265 is
subject to discipline and he agrees to be bound by the Board’s imposition of discipline as set forth
in the Disciplinary Order below. |

CONTINGENCY

13.  This Stipulated Settlement and Disciplinary Order shall be subject to approval by the
Board. The parties agree that this Stipulated Settlement-and Disciplinary Order shall be
submitted to the Board for its consideration in the above-entitled matter and, further, that the |
Board shall have a reasonable period of time in which to consider and act on this Stipulated
Settlement and Disciplinary Order after receiving it. By signing this stipulation, Respondent fully
understands and agreés that he may not withdraw his agreement or seek to rescind this stipulation
prior to the time the Board considers and acts upon it.

14.  The parties agree that this Stipulated Settlement and Disciplinary Order shall be null
and void and not binding upon the parties unless approved and adopted by the Board, except for
this paragraph, whichr shall remain in full force and effect. Respondent fully understands and
agrees that in deciding whether or not to approve and adopt this Stipulated Settlement and
Disciplinary Order, the Board may receive oral and written communications from its staff and/or
the Attorney General’s office. Communications pursuant to this paragraph shall not disqualify
the Board, any member thereof, and/or any other person from future participation in this or any
other matter affecting or involving Respondent. In the event that the Board does not, in its
discretion, approve and_ adopt this Stipulated Settlernent and Disciplinary Order, with the
exception of this paragraph, it shall not become effective, shall be of no evidentiary value
whatsoever, and shall not be relied upon or introduced in any disciplinary action by either party
hereto. Respondent further agrees that should this Stipulated Settlement and Disciplinary Order

be rejected for any reason by the Board, Respondent shall assert no claim that the Board, or any

/11
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member thereof, was prejudiced by its/his/her review, discussion and/or consideration of this
Stipulated Settlement and Disciplinary Order or of any matter or matters related hereto.

ADDITIONAL PROVISIONS

15. This Stipulated Settlement and Disciplinary»Order is intended by the parties herein to
be an integrated writing representing the complete, final and exclusive embodiment of the
agreements of the parties in the above-entitled matter.

16. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signafures thereto, shall have the same force and effect as the originals.

17. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice to or opportunity to be heard by Respondent, issue and
enter the following Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. G 25265 issued
to Respondent Michael Joseph Thoene, M.D., is revoked. However, the revocation is stayed and
Respondent is placed on probation for five (5) years from the effective date of the Decision on the

following terms and conditions.

1.  CONTROILLED SUBSTANCES - PARTIAL RESTRICTION. Respondent shall not

érder, prescribe, dispense, administer, furnish, or possess any controlled substances as defined by
the California Uniform Controlled Substances Act, except for those drugs listed in Schedule V of
the Act.

Respondent shall not issue an oral or written recommendation or approval to a patient or a
patient’s primary caregiver for the possession or cultivation of marijuana for the personal medical
purboses of the patient within the meaning of Health and Safety Code section 11362.5. If
Respondent forms the medical opinion, after an appropriate prior examination and medical
indication, that a patient’s medical condition may benefit from the use of marijuana, Respondent
shall so inform the patient and shall refer the patient to another physician who, following an

appropriate prior examination and medical indication, may independently issue a medically

5
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appropriate recommendation or approval for the possession or cultivation of marijuana for the
personal medical purposes of the patient within the meaning of Health and Safety Code section
11362.5. In addition, Respondent shall inform the patient or the patient’s primary caregiver that
Respondent is prohibited from issuing a recommendation or approval for the possession or
cultivation of marijuana for the personal medical purposes of the patient and that the patient or
the patient’s primary caregiver may not rely on Respondent’s statements to legally possess or
cultivate marijuana for the personal medical purposes of the patient. Respondent shall fully
document in the patient’s chart that the patient or the patient’s primary caregiver was so
informed. Nothing in this condition prohibits Respondent from providing the patient or the
patient’s primary caregiver information about the possible medical benefits resulting from the_' use
of marijuana.

2. CONTROLLED SUBSTANCES - MAINTAIN RECORDS AND ACCESS TO

RECORDS AND INVENTORIES. Respondent shall maintain a record of all controlled

substances ordered, prescribed, dispensed, administered, or possessed by Respondent, and any

recommendation or approval which enables a patient or patient’s primary caregiver to possess or

cultivate marijuana for the personal medical purposes of the patient within the meaning of Health

and Safety Code section 11362.5, during probation, showing all of the following: 1) the name and

address of the patient; 2) the date; 3) the character and quantity of controlled substances involved;

and 4) the indications and diagnosis for which the controlled substances were furnished.
Respondent shall keep thesé records in a separate file or ledger, in cﬁronological order. All

records and any inventories of controlled substances shall be available for immediate inspecfion

and copying on the premises by the Bbard or its designee at all times during business hours and

shall be retained for the entire term of probation.

/11
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3.  CONTROLLED SUBSTANCES - ABSTAIN FROM USE. Respbndent shall abstain

completely from the personal use or possession of controlled substances as defined in the
California Uniform Controlled Substances Act, dangerous drugs as defined by Business and
Professions Code section 4022, and any drugs requiring a prescription. This prohibition does not
apply to medications laWﬁllly prescribed to Respondent by another practitioner for a bona fide
illness or condition.

Within 15 calendar days of receiving any lawfully prescribed medications, Respondent
shall notify the Board or its designee of the: issuing practitioner’s name, address, and telephone
number; medication name, strength, and quantity; and issuing pharmacy name, address, and

telephone‘ number.

4,  ALCOHOL - ABSTAIN FRO‘M USE. Respondent shall abstain completely from the
use of products or beverages. containing alcohol. A

5. EDUCATION COURSE. Within 60 calendar days of the effective date of this

Decision, and on an annual basis thereafter, Respondent shall submit to the Board or its designee
for its prior approval educational program(s) or course(s) which shall not be less than 40 hours
per year, for each year of probation. The educational program(s) or course(s) shall be aimed at
correcting any areas of deficient practice or knowledge and shall be Category I certified. The
educational program(s) or course(s) shall be at Respondent’s expense and shall be in addition to
the Continuing Medical Education (CME) requirements for renewal of licensure. Following the
completion of each course, the Board or its designee may administer an examination to test
Respondent’s knowledge of the course. Respondent shall provide proof of attendance for 65

hours of CME of which 40 hours were in satisfaction of this condition.

6. PRESCRIBING PRACTICES COURSE. Within 60 calendar days of the effective
date of this Decision, Respondent shall enroll in a course in prescribing practices approved in
advance by the Board or its designee. Respondent shall provide the approved course provider
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course

not later than six (6) months after Reépondent’s initial enrollment. Respondent shall successfully

7
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complete any other component of the course within one (1) year of enrollment. The prescribing
practices course shall be at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A prescribing practices course taken after the acts that gave rise to the charges in the First
Amended Accusation, but prior to the effective date of the Decision may, in the sole discretion of
the Board or its designee, be accepted towards the fulfillment of this condition if the course would
have been approved by the Board or its designee had the course been taken after the effective date
of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Decision, whichever is later.

7. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respondent shall enroll in a course in medical record keeping ap;;roved in
advance by the Board or its designee. Respondent shall provide the approved course provider
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course
not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfully
complete any other component of the course within one (1) year of enrollment. The medical
record keeping course shall be at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the charges in the
First Amended Accusation, but prior to the effective date of the Decision may, in the sole
discretion of the Board or its designee, be a{ccepted towards-the fulfillment of this condition if the
course would have been approved by the Board or its designee had the course been taken after the
effective date of this Decision.

Respondent shall submit a certification of successful completioﬁ to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than

15 calendar days after the effective date of the Decision, whichever is later.

8
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8. PROFESSIONALISM PROGRAM (ETHICS COURSE). Within 60 calendar days of

the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, California Code of Re;gulatipns (CCR) section 1358.1.
Respoﬂdent shall participate in and successfully complete that program. Reépondent shall
provide any information and documents that the program may deem pertinent. Respondent shall
successfully complete the classroom component of the program not later than six (6) months after
Respondent’s initial enrollment, and the longitudinal component of the program not later than the
time specified by the brogram, but no later than one (1) year after attending the classroom
component. The professionalism program shall be at Respondent’s expense and shall be in
addition to the Continuing Medical Education (CME) requirements for renewal of licensure.

A professionalism program taken after the acts that gave rise to the charges in the First
Amended Accusation, but prior to the effective date of the Decision may, in the sole discretion of |
the Board or its designee, be accepted towards the fulfillment of fhis condition if the program
would have been approved by the Board or its designee had the program been taken after the
effective date of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later
than 15 calendar days after the effective date of the Decision, whichever is later.

9. CLINICAL COMPETENCE ASSESSMENT PROGRAM. Within 60 calendar days

of the effective date of this Decision, Respondent shall enroll in a clinical competence assessment
program approved in advance by the Board or its designee. Respondent shall successfully
complete the program not later than six (6) months after Respondent’s initial enrollment unless
the Board or its designee agrees in writing to an extension of that time.

The program shall consist of a comprehensive assessment of Respondent’s physical and
mental health and the six general domains of clinical competence as defined by the Accreditation
Council on Graduate Medical Education and American Board of Medical Specialties pertaining to
Respondent’s current or intended area of practice. The program shall take into account data

obtained from the pre-assessment, self-report forms and interview, and the Decision, First

9
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Amended Accusation, and any other information that the Board or its designee deems relevant.
The program shall require Respondent’s on-site participation for a minimum of three (3) and no
more than five (5) days as determined by the program for the assessment and clinical education
evaluation. Respondent shall pay all expenses associated with the clinical competence
assessment program.

At'the end of the evaluation, the program will submit a repott to the Board or its designee
which unequivocally states whether the Respondent has demonstrated the-ability to practice
safely and independently. Based on Respondent’s performance on the clinical competence
assessment, the program will advise the Board or its designee of its recommendation(s) for the
scope and length of any additional educational or clinical tréining, evaluation or treatment for any
medical condition or psychological condition, or anything else affecting Respondent’s practice of
medicine. Respondent shall comply with the program’s recommendations.

Determination as to whether Respondent successfully cofnpleted the clinical competence
assessment program is solely within the progrém’s jurisdiction.

If Respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment program within the designated time period, Respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three (3)
calendar days after being so notified. The Respondent shall not resume the practice of medicine
until enroliment or participation in the outstanding portions of the clinical competence assessment
program have been completed. If the Respondent did not successfully complete the clinical
competence assessment program, the Respondent shall not resume the practice of medicine until a
final decision has been rendered on the accusation and/or a petition to revoke probation. The

cessation of practice shall not apply to the reduction of the probationary time period.

10. PSYCHIATRIC EVALUATION. Within 30 calendar days of the effective date of
this Decision, and on whatever periodic basis thereafter may be required by the Board or its
designee, Respondent shall undergo and complete a psychiatric evaluation (and psychological
testing, if deemed necessary) by a Board-appointed board certified psychiatrist, who shall

consider any information provided by the Board or designee and any other information the -

. 10
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psychiatrist deems relevant, and shall furnish a written evaluation report to the Board or its
designee. Psychiatric evaluations conducted prior to the effective date of the Decision shall not
be accepted towards the fulfillment of this requirement. Respondent shall pay the cost of all
psychiatric evaluations and psychological testing.

Respondent shall comply with all restrictions or conditions recommended by the evaluating
p'sychiatrist.within 15 calendar days after being notified by the Board or its designee. -

If the'psychiatric ev.aluation determines that Respondent is not mentally fit to practice
medicine safely, Respondent shall immediately cease the practice of medicine after being so
notified by the Board or its designee. Respondent shall not engége in the practice of medicine
until notified by the Board or its designee that Respondent is mentally fit to practice medicine
safely. The period of time that Respondent is not practicing medicine shall not be counted toward
completion of the term of probation.

11. PSYCHOTHERAPY. Within 60 calendar days of the effective date of this Decision,

Respondent shall submit to the Board or its designee for prior approval the name and
qualifications of a California-licensed board certified psychiatrist or a licensed psychologist who
has a doctoral degree in psycho\lo gy and at least five years of postgraduate experience in the
diagnosis and treatment of emotional and mental disorders. Upon approval, Respondent shall
undergo and continue psychotherapy treatment, including any modifications to the frequency of
psychotherapy, until the Board or its designee deems that no further psychotherapy is necessary.

The psychbtherapist shall consider any information provided By the Board or its designee
and any other information the psychotherapist deems relevant and shall furnish a written
evaluation report to the Board or its designee. Respondent shall coéperate in providing the
psychotherapist with any information and documents that the psychotherapist may deem
pertinent.

Respondent shall have the treating psychotherapist submit quarterly status reports to the
Board or its designee. The Board or its designee may require Respondent to undergo psychiatric

evaluations by a Board-appointed board certified psychiatrist. If, prior to the completion of

ﬁrobation, Respondent is found to bé mentally unfit to resume the practice of medicine without

, 11
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restrictions, the Board shall retain continuing jurisdiction over Respondent’s license and the
period of probation shall be extended until the Board determines that Respondént is mentally fit
to resume the practice of medicine without restrictions.

Respondent shall pay the cost of all psychotherapy and psychiatrib evaluations.

12.  MEDICAL EVALUATION AND TREATMENT. Within 30 calendar days of the

effective date of this Decision, and on a periodic basis thereafter as may be réquired by the Board
or its designee, Respondent shall undergo a medical evéluation by a Board-appointed physician
who shall consider any information provided by the Board or designee and any other information
the evaluating physician deems relevant and shall furnish a medical report to the Board or its
designee. Respondent shall provide the evaluating physician with any information and
documentétion that the evaluating physician may deem pertinent.

Following the evaluation, Respondent shall comply with all restrictions or conditions
recommended by the evaluating physician within 15 calendar days after being notified by the
Board or its designee. If Respondent is required by the Board or its designee to undérgo medical
treatment, Respondent shall within 30 calendar days of the requirement notice, submit to the
Board or its designee for prior approval the name and qualifications of a California licensed
treating physician of Respondent’s choice. Upon approval of the treating physician, Respondent
shall within 15 calendar days undertake medical treatment and shall continue such treatment until
further notice from the Board or its designee.

The treating physician shall consider any information provided by the Board or its designee
or any other information the treating physician may deem pertinent prior to commencement of
treatment. Respondent shall have the treating physician submit quarterly reports to the Board or
its designee indicating whether or not the Respondent is capable of practicing medicine safely.
Respondent shall provide the Board or its designee with any and all medical records pertaining to
treatment that the Board or its designee deems necessary.

If, prior to the completion of probation, Respondent is found to be physically incapable of
resuming the practice of medicine without restrictions, the Board shall retain continuing

jurisdiction over Respondent’s license and the period of probation shall be extended until the

12 .
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Board determines that Respondent is physically capable of resuming the practice of mediciné
without restrictions. Respondent shall pay the cost of the medical evaluation(s) and treatment.

If the medical evaluation determines that Respondent is not physically fit to practice
medicine‘safély, Respondent shall immediately cease the practice of medicine after being so
notified by the Board or its designee. Respondent shall not engage in the practice of medicine
until notified by the Board or its designeé that Respondent is physicélly fit to practice medicine
safely. The period of time that Respondent is not practicing medicine shall not be counted toward

completion of the term of probation.

13. MONITORING - PRACTICE. Within 30 calendar days of the effective date of this
Decision, Respondent shall submit to the Board or its designee for prior approval as a practice
monitor, the name and qualifications of one or more licensed physicians and surgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal
relationship with Respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Board, including -
but not limited to any form of bartering, shall be in Respondent’s field of practice, and must agree
to serve aé Respondent’s monitor. Respondent shall pay all monitoring costs. |

The Board or its designee shall provide the approved monitor with copies of the Decision
and First Amended Accusation, and a proposed monitoring plan. Within 15 calendar days of
receipt of the Decision, First Amended Accusation, and proposed monitoring plan, the monitor
shall submit a signed statement that the monitor has read the Decision and First Amended
Accusation, fully understands the role of a monitor, and agrees or'disagrees with the proposed
monitoring plan. If the monitor disagrees with the proposed monitoring plan, the monitor shall
submit a revised monitoring plan with the signed statement for approval by the Board or its
designee.

/117
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Within 60 calendar days of the effective date of this Decision, and continuing fhroughout
probation, Respondent’s practice shall be monitored by the approved monitor. Respondent shall
make all records available for immediate inspection and copying on the premises by the monitor
at all times during business hours and shall retain the records for the entire term of probation.

If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, Respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent.
shall cease the practice of medicine until a monitor is approved to provide monitoring
responsibility. |

The monitor shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance, indicating whether Respondent’s practices
are within the standards of practice of medicine, and.whethef Respondent is practicing medicine
safely. It shall be the sole ;esponsibility of Respondent to ensure that the monitbr submits the
quarterly written reports to the Board or its designee within 10 calendar days after the end of the
preceding quarter.

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its designee, for prior approval, the
name and qualifications of a replacement monitor who will be assuming that responsibility within
15 calendar days. If Respondent failsv to obtain approvai ofa replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three (3)
calendar days after béing so notified. Respondent shall cease the practice of mediciné until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, Respondent may participate in a professional enhancement program
approved in advance by the Board or its designee that includes, at minimum, quarterly chart
review, semi-annual pracfice assessment, and semi-annual review of professional growth and
education. Respondent shall participate in the professional enhaﬁcement program at Respondent’s
expense during the term of probation.
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14. SOLO PRACTICE PROHIBITION. Respondent is prohibited from engaging in the

solo practice of medicine. Prohibited solo practice includes, but is not limited to, a practice
where: 1) Respondent merely shares office space with another physician but is not affiliated for
purposes of providing patient care, or 2) Respondent is the sole physician practitioner at that
location.

If Respondent fails to establish a practice with another physician or secure employment in
an appropriate practice setting within 60 calendar days of the effective date of this Decision,
Respondent shall receive a notification from the Board or its designee to cease the practice of
medicine within three (3) calendar days after being so notified. The Respondent shall not resume
practice until an appropriate practice setting is established.

If, during the course of the probation, the Respondent’s practice setting changes and the
Respondent is no longer practicing in a setting in compliance with this Decision, the Respondent
shall notify the Board or its designee within five (5) calendar days of the practice setting change.
If Respondent fails to establish a practice with another physician or secure employment in an |
appropriate practice setting within 60 calendar days of the practice setting change, Respondent
shall receive a notification from the Board or its designee to cease the practice of medicine within
three (3) calendar days after being so notified. The Respondent shall not resume practice until an
appropriate practice setting is established.

15. PROHIBITED PRACTICE. During probation, Respondent is prohibited from

providing medical care and treatment to family members. After the effective date of this

Decision, all patients being treated by the Respondent shall be notified that the Respondent is

‘prohibited from providing medical care and treatment to family members. Any new patients must

be provided this notification at the time of their initial appointment.

Respondent shall maintain a log of all patients to whom the required oral notification was
made. The log shall contain the: 1) patient’s name, address and phone number; 2) patient’s
medicﬁl record number, if available; 3) the full name of the person making the notification; 4) the
date the notification was made; and 5) a description of the notification given. Respondent shall

keep this log in a separate file or ledger, in chronological order, shall make the log available for
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immediate inspection and copying on the premises at all times during business hours by the Board
or its designee, and shall retain the log for the entire term of probation.

16. NOTICE OF EMPLOYER OR SUPERVISOR INFORMATION. Within seven (7)

days of the effective date of this Décision,.Respondent shall provide to the Board the names,
physical addresses, mailing addresses, and telephone numbers of any and all employers and
supervisors. Respondent shall also provide specific, written consent for the Board, Respondent’s
worksite rhonitor, and Respondent’s employers and supervisors to communicate regarding
Respondent’s work status, performance, and monitoring.

For purposes of this section, “supervisors” shall include the Chief of Staff and Health or
Well Being Committee Chair, or equivalent, if applicable, when the Respondent has medical staff
privileges.

17. BIOLOGICAL FLUID TESTING. Respondent shall immediately submit to

biological fluid testing, at Respondent’s expense, upon request of the Board or its designee.
“Biological fluid testing” may include, But is not limited to, urine, blood, breathalyzer, hair
follicle testing, or similar drug screening approved by the Board or its designee. Respondent shall
make daily contact with the Board or its designee to determine whether biological fluid testing is
required. Respondent shall be tested on the date of the notification as directed by the Board or its
designee. The Board may order a Respondent to undergo a biological fluid test on any day, at
any time, including weekends and holidays. Except when testing on a specific date as ordered by
the Board or its designee, the scheduling of biological fluid testing shall be done on a random
basis. The cost of biological fluid testing shall be borne by the Respondent.

During the first year of probation, Respondeﬁt shall be subject to 52 to 104 random tests.
During the second year of probation and for the duration of the probationary'term, up to five (5)
years, Respondent shall be subject to 36 to 104 random tests per year. Only if there has been no
positive biological fluid tests in the previous five (5) consecutive years of probation, may testing
be reduced to one (1) time per month. Nothing precludes the Board from increasing the number

of random tesfts to the first-year level of frequency for any reason.

/11

16
STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (Case No. 800-2016-023503)




0 3 N »n b

\O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
. 26
27
28

Prior to practicing medicine, Respondent shall contract with a laboratory or service,

approved in advance by the Board or its designee, that will conduct random, unannounced,

observed, biological fluid testing and meets all of the following standards:

111

(a) Its specimen collectors are either certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the United
States Department .of Transportation.

(b) Its specimen collectors conform to the current Um'ted States Department of
Transporta;cion Specimen Collection Guidelines.

(c) Its testing locations comply with the Urine Specimen Collection Guidelines published
by the United States Department of Transportation without regard to the type of test
administered. |

(d) Its specimen collectors observe the collection of testing specimens.

(e) Its laboratories are certified and accredited by fhe United States Department of Health
and Human Services. |

(f) Its testing locations shall submit a specimen to a laboratory within one (1) business day
of receipt and ail specimens collected shall be handled pursuant to chain of custody .
procedures. The laboratory shall process and analyze the specimens and provide legally
defensible test results to the Board within seven (7) business days of receipt of the
specimen. The Board will be nbtiﬁed of non—negétive results within one (1) business day
and will be notified of negative test results within seven (7) business days.

(2) Its testing locations possess all the materials, equipment, and technical expertise
necessary in order to test Respondent on any day of the week.

(h) Its testing locations are able to scientifically test for urine, blood, and hair specimens
for the detection of alcohol and illegal and controlled substances.

(1) It maintains testing sites located throughout California.

() Tt maintains an automated 24-hour toll-free telephone system and/or a secure on-line

computer database that allows the Respondent to check in daily for testing.

17
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(k) It maintains a secure, HIPAA-compliant website or computer system that allows staff
access to drug test results and compliance reporting information that is available 24 hours a
day.

(I) It employs or contracts with toxicologists that are licensed physicians and have

knowledge of substance abuse disorders and the appropriate medical training to interpret

and evaluate laboratory biological fluid test results, medical histories, and any other
information relevant to biomedical information.

(m) It will not consider a toxicology screen to be negative if a positive result is obtained

~ while practicing, even if the Respondent holds a valid prescription for the substance.

Prior to changihg testing locations for any reason, including during vacation or other travel,
alternative testing locations must be approved by the Board and meet the réquirements above.

The contract shall require that the laboratory directly notify the Board or its designee of
non-negative results within one (1) business day and negative test results within seven (7)
business days of the results'begoming available. Respondent shall maintain this laboratory or
service contract during the period of probation.

A ;:ertiﬁed copy of any laboratory test result may be received in evidence in any
proceedings between the Boa;d and Respondent.

If a biological fluid test result indicates Respondent has used, consumed, ingested, or
administered to himself a prohibited substaﬁce, the Board shall order Respondent to cease
practice and instruct Respondent to leave any place of work where Respondent is practicing
medicine or providing medical services. The Board shall immediately notify all of Respondent’s
employers, supervisors and work monitors, if any, that Respondent may not practice medicine or
pfovide medical services while the cease-practice order is in effect.

A biological fluid test will not be considered negative if a positive result is obtained while
practicing, even if the practitioner holds a valid prescription for the substance. If no prohibited
substance use exists, the Boé.rd shall lift the cease-practice order within one (1) business day.

After the issuance of a cease-practice order, the Board shall determine whether the positive

biological fluid test is in fact evidence of prohibited substance use by consulting with the
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specimen collector and the laboratory, communicating with the licensee, his treating physician(s),
other health care provider, or group facilitator, as applicable.

For purposes of this condition, the terms “biological fluid testing” and “testing” mean the
acquisition and chemical analysis of a Respondent’s urine, blood, breath, or hair. |

| For purposes of this condition, the term “prohibited substance” means an illegal drug, a
lawful drug not prescribed or ordered by an appropriately licensed health care provider for use by
Respondent and approved by the Board, alcohol, or aﬁy other substance the Respondent has been
instructed by the Board not to use, consume, ingest, or administer to himself.

If the Board confirms that a positive biological fluid test is evidence of use of a prohibited
substance, Respondent has committed a major violation, as defined in section 1361.52(a), and the
Board shall impose any or all of the consequences set forth in section 1361.52(b), in addition to
any other terms or conditions the Board determines are necessary for public protection or to
enhance Respondent’s rehabilitation.

18. SUBSTANCE ABUSE SUPPORT GROUP MEETINGS. Within thirty (30) days of

the effective date of this Decision, Respondent shall submit to the Board or its designee, for its
prior approval, the name of a substance abuse support group which he shall attend for the duration
of probation. Respondent shall attend substance abuse support group meetings at least once per
week, or as ordered by the Board or its designee. Respondent shall pay all substance abuse
support group meeting costs.

The facilitator of the sﬁbstance abuse support group meeting shail have a minimum of three
(3) years experience in the treatment and rehabilitation of substénce abuse, and shall be licensed
or certified by the state or nétionally certified organizations. The facilitator shall not have a
current or former financial, personal, or business relationship with Respondent within the last five
(5) years. Respondent’s previous participation in a substance abuse group support meeting led by '
the same facilitator does not constitute a prohibited current or former financial, personal, or
business relationship.

The facilitator shall provide a signed document to the Board or its designee showing

Respondent’s name, the group name, the date and location of the meeting, Respondent’s
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attendance, and Respondent’s level of participation and progress. The facilitator shall report any
unexcused absence by Respondent from any substance abuse support group meeting to the Board,
or its designee, within twenty-four (24) hours of the unexcused absence. |

19. WORKSITE MONITOR FOR SUBSTANCE-ABUSING LICENSEE. Within thirty

(30) calendar days of the effective date of this Decision, Respondent shall submit to the Board or
its designee for prior approval as a worksite monitor, the name and qualifications of one or more
licensed physician and surgeon, other licensed health care professional if no physician and
surgeon is available, or, as approved by the Board or its designee, a person in a position of
authority who is capable of monitoring the Respondent at work.

The worksite monitor shall not have a current or former financial, personal, or familial

- relationship with Respondent, or any other relationship that could reasonably be expected to

compromise the ability of the monitor to render impartial and unbiased reports to the Board or its
designee. If it is impractical for anyone but Respondent’s employer to serve as the worksite
monitor, this requirement may be waived by the Board or its designee, héwever, under no
circumstances shall Respondent’s worksite monitor be an employee or supervisee of the licensee.

“The wdrksite monitor shall have an active unrestricted license with no disciplinary action
within the last five (5) years, and shail sign an affirmation that he or she has reviewed the terms
and conditions of Respondent’s discipljnary order and agrees to monitor Respondent as set forth
by the Board or its designee.

Respondent shall pay all worksite monitoring costs.

Th¢ worksite monitor shall have face-to-face contact with Respondent in the work
environment on as frequent a basis as determined by the Board or its designee, but not less than
once per week; iﬁterview other staff in the office regarding Respondent’s behavior, if requested
by the Board or its designee; and review Respondent’s work attendance.

The worksite monitor shall verbally report any suspected substance abuse to the Board and
Respondent’s employer or supervisor within one (1) business day of occurrence. If the suspected |
substance abuse does not occur during the Board’s normal business hours, the vefbal report shall

be made to the Board or its designee within one (1) hour of the next business day. A written
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report that includes the date, time, and location of the suspected abuse; Respondent’s actions; and
any other information deemed important by the worksite monitor shall be submitted to the Board
or its designee within 48 hours of the.occurrence;.

The worksite monitor shall complete and submit a written report monthly or as directed by
the Board or its designee which shall include the following: (1) .Respond'envt’s name and
Physician’s and Surgeon’s Certificate number; (2) the worksite monitor’s name and signature; (3)
the worksite monitor’s license number, if applicable; (4) the location or location(s) of the
worksite; (5) the dates Respondent had face-to-face contact With the worksite mbnitor; (6) the
names of worksite staff interviewed, if applicable; (7) a report of Respondent’s work aftendance;
(8) any change in Respondent’s behavior and/or personal habits; and (9) any indicators that can
lead to suspected substance abuse by Respondent. Respondent shall complete any required
consent forms and execute agreements with the approved worksite monitor and the Board, or its
designee, authorizing the Board, or its designee, and worksite monitor to exchange infoﬂhation.

If the worksite monitor resigns or is no longer available, Respondent shall, within five (5)
calendar days of such resignation or unavailability, submit to the Board or its designee, fdr prior
approval, the name and qualifications of a replacement monitor who will be assuming that
responsibiiity within fifteen (15) calendar days. If Respondent fails to obtain approval of a
replacement monitor within sixty (60) calendar days of the resignation or unavailability of the
monitof, Respondent shall receive a notification from the Board or its designee to cease the
practice of medicine within three (3) caleﬁdar days after being so notified. Respondent shall
cease the practice of medicine until a replacement monitor is approved and assurr;es monitoring
responsibility. |

20. VIOLATION OF PROBATION CONDITION FOR SUBSTANCE ABUSING

LICENSEES. Failure to fully comply with any term or condition of pfobation is a violation of
probation. |

A. IfRespondent commits a major violation of probation as defined by section 1361.52,
subdivision (a), of Title 16 of the California Code of Regulations, the Board shall take one 6r

more of the following actions:
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(1) Issue an immediate cease-practice order and order Respondent to undergo a clinical
diagnostic evaluation to be conducted in accordance with section 1361 .5, subdivision (c)(1), of
Title 16 of the California Code of Regulations, at Respondent’s expense. The cease-practice
order issued by the Board or its designee shall state that Respondent must test negative for at least
a month of continuous biological fluid testing before being allowed to resume practice. For
purposes of determining the length of timé a Respondent must test negative while undergoing
continuous biological fluid testing following issuance of a cease-practice order, a month is
defined as thirty calendar (30) days. Respondent may not resume the practice of medicine until
notified in writing by the Board or its designee that he may do so.

(2) Increase the frequency of biological fluid testing.

(3) Refer Respondent for further .disciplinary action, such as suspension, revocation, or
other action as determined by the Board or its designee.

B. If Respondent commits a minor Vi’olationvof probation as defined by section 1361.52,
subdivision (c), of Title 16 of the California Code of Regulations, the Board shall take one or
more of the following actions: |

(1) Issue a cease-practice order;

(2) Order practice limitations;

(3) Order or increase supervision of Respondent;

(4) Order increased documentation;

(5) Issue a citation and fine, or a warning letter;

(6) Order Respondent to undergo a clinical diagnostic evaluation to be conducted in
accordance with section 1361 .5, subdivision (c)(1), of Title 16 of the California Code of
Regulations, at Respondent’s expense;

(7) Take any other action as determined by the Board or its designee.

C. Nothingin this'Decision shall be considered a limitation on the Board’s authority to
revoke Respondent’s probation if he has violated any term or condition of probation. If
Respondent violates probation in any respect, the Board, after giving Respondent notice and the

opportunity to be heard, may revoke probation and carry out the disciplinary order that was
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stayed. If an Accusation, of Petition to Revoke Probation, or an Interim Suspension Order is filed
against Respondent during probation, the Board shall have continuing jurisdiction until the matter |-
is final, and the period of probation shall be extended until the matter is final.

21. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

Respondent shall provide a true copy of this Decision and First Amended Accusation to the Chief
of Staff or the Chief Executive Officer at every hosi)ital where privileées or membership are
extended to Respondent, at any other facility where Respondent engages in the practice of
medicine, including all physician and locum tenens registries or other similar agencies, and to the
Chief Executive Officer at every insurance carrier which extends malpractice insurance coverage
to Respondent. Respondent shall submit proof of compliance to the Board or its designee within
15 calendar days. |

This condition shall apply to any change(s) in hospitals, other facilities or insurance carrier.

22. PATIENT DISCLOSURE.

Before a patient’s first visit following the effective date of this order and while the
Respondent is on probation, the Respondent must provide all patienfs, or patient’s guardian or
health care surrogate, with a separate disclosure that includes the Respondent’s probation status,

the length of the probation, the probation end date, all practice restrictions placed on the

' Respdndent by the Board, the Board’s telephone number, and an explanation of how the patient

can find further information on the Respondent’s probation on the Respondent’s profile page on
the Board’s website. Respondent shall obtain from the patient, or the patient’s guardian or health
care surrogate, a separate, signed copy of that disclosure. Respondent shall not be required to
provide a disclosure if any of the following applies: (1) The patient is unconscious or otherwise
unable to comprehend the disclosure and sign the copy of the disclosure and a guardian or health
care surrogate is unavailable to comprehend the disclosure and sign the copy; (2) The visit occurs
in an emergency room or an urgent care facility or the visit is unscheduled, including
consultations in inpatient facilities; (3) Respondent is not known to the patient until immediately
prior to the start of the visit; (4) Respondent does not have a direc‘; treatment relationship with the

patient.
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23. SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE

NURSES. During probation, Respondent is prohibited from supervising physician assistants and

advanced practice nurses.

24. OBEY AL_L LAWS. Respondent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders.

25. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Boafd, stating whether there has been
compliance with all the conditions of probation.
Respondent shall submit quarterly declarations not later than 10 calendar days after the end

of the preceding quarter.

26. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit.
Address Changes

Respondent shall, at all times, keep the Board informed of Respondént’s business and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee. Under no
circumstances shall a post office box serve as an address of recbrd, except as allowed by Business
and Professions Code section 2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

11/
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_ Travel or Residence Oufside California

Respondent shall immediately inform the Board or its designee, in writing; of travel to any J

areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty

‘(3 0) calendar days.

In the event Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of
departure and return.

27. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the

probation unit office, with or without prior notice throughout the term of probation.

28. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or |
its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board. If
Respondent resides in California and is considered to be in non-practice, Resnondent shall
comply with all terms and conditions of probatien. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical licensing authority of that state er_ jurisdiction shall not be
considered non-practice. A Board-ordered suspension of practice shall not be considered as a
period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federation .of State Medical Boards’s Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program

that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model

25
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Disciplinary Orders and Disciplinary Guidelines” prior to resuming the plractice of medicine.
Respondent’s period of non-pracﬁce while on probation shall not exceed two (2) years.
Periods of non-practice will not apply to the reduction of the probationary term.

~ Periods of non-practice for a Respondent residing outside of California will relieve

Respondent of thé responsibility to comply with the probationary terms and conditions with the

exception of this condition and the following terms and conditions of probation: Obey All Lawéi

General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or

Controlled Substances; and Biological Fluid Testing.

29. COMPLETION OF PROBATION. Respondent shall comply with all financial ‘
obligations (e.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall
be fully restored.

30. VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation of probation. If Respondent violates probation in any respect, the
Board, after giving Responden"t notice and the opportunity to be heard, may revoke probation and
carry out the disciplinafy order that was stayed. If an Accusation, or Petition to Revoke
Probation, or an Interim Suspension Order is filed against Respondent during probation, the
Board shall have continuing jurisdiction until the matter is final, and the period of probation shall
be extended until the matter is final.

31. LICENSE SURRENDER. Following the effective date of this Decision, if

Respondent ceases practicing due to retirement or health reasons or is otherwise unablé to satisfy
the terms and conditions of probation, Respondent may request to surrender his license. The
Bbard reserves the right to evaluate Respondent’s request and to exercise its discretion in
determining whether or not to grant the reque_:st, or to take any other action deemed appropriafe
and reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Requndent will no longer be subject

to the terms and conditions of probation. If Respondent re-applies for a medical license, the
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 application shall be treated as a petition for reinstatement of a revoked certificate.

32. PROBATION MONITORING COSTS. Respondent shall pay the costs associated
with probation monitoring each and every year of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of

California and delivered to the Board or its designee no later than January 31 of each calendar

'year,

ACCEPTANCE
Ihave éareﬁx]ly read the above Stipulatéd Settlement and Disciplinary Order and have fully
discussed it with my attorney, David M., Balfour, Esq. I understand the stipulation and the effect
it will have on my Physician’s and Surgeon’s Certificate No. G 25265. I enter into this Stipulated
Settlement énd Disciplinary Order volunfarily, knowingly, and intell'igéntly, and agree to be

bound by the Decision and Ordér of the Medical Boérd of California,

. - ) .‘,
DATED: 44~ 1) 7ﬁf/,é
' ' MICHAEL JOSEPH THOENE, M.D.
Respondent '

T have read and fully discussed with Respondent Michael Joseph Thoene, M.D., the terms
and conditions and other matters contained in the above Stipulated Settlement and Disciplinary

Order. I apprave its form and content.

DATEI;: ‘{I / L‘(/ W70 \DW

DAVID M. BALFOUR, ESQ. (/
Attorney for Respondent

/11
/1

i

111
/111 | ¢

117
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.

DATED: 4/27/20

SD2018800763/72210585.docx

28

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
ALEXANDRA M. ALVAREZ
Supervising Deputy Attorney General

%B ‘__:7
e

———
—

ROSEMARY F. LUZON
Deputy Attorney General
Attorneys for Complainant
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Department of Consumer Affalrs,
State of California,

514 South Magnolia

"Physician’s and Surgeon’s Certificate

KIMBERLY KIRCEMDYER, Case No_._-,soo-zols-omcz
Baecutive Ditector, S 3
Medical Board of Californls, | ©AH No, 2018040598

,. STIPULATION OF THE PARTIES RE
. INTERIM ORDER IMPOSING LICENSE
Petitloner, | RESTRICTIONS AND ORDER -,

v' '
MICHAEL JOSEPH THOENE, M.D
EI Cajon, CA 92020
No, G 25265,

Respondent;

TT 18 HEREBY STIPULATED AND.AGREED by and between the parties to the above-

24
25
26
a7

28

\;ntit-led-pmeeedin-g&thatéthe;—fellawihg«‘ndtters-are—&rjue% — -
PARTIES , “ )

1. Kimberly Klrchmeyer ‘(Petitioner) is the Executive Director of the Medical Board of |- .

Callforﬁm and Is represented in the.above-entltied matter by Xav:er Booerrs, Attomey General of

the State of Califomla, by DeputyAttorney General Rosemary F Luzon.
. 1
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2 Mfcﬁael Jéééph’ Thoene, M.D, (Respondent) ls represented in thls prooeeding by
Elizabeth M, Brady, Esq.,:whose addreas sy Law Office. ofBlizabcth M. Brady, 8880 Rio San
chgo Drtve, Sulte 800, San Diego, CA 92108-1642 '

MEQLCE?N.

| 3, . - OnJuly:31, 1973, the Medloal Board of Callforma issued Physiolan’s and Surgeon 5

Certificate No, G 25265 to Respondent. Physieian s and Surgeon s Certlficate No. G 25265 was

in full fores and: effect at all times reIevam hereln and will expire on Oc'oober 31,201 8 unless

t renewed. L )
" 4, Pursuant to'the provislons of Cdlifémi;~éovemment Code section 11529, an

" administrative law jlildge’of the Meciicalj_QuaIIty HearingPane! established i_;ursua_nt_ to sec£ion
51_13_7 1 may is_suc,_a_gilhtcr_iﬁl order.suspending @'ﬁbeﬁse,-o‘r‘hnposing drug testing, continulng
educétion, supetvision of procedures; or other li"censé restrictions.. Interim brders'may be issue.d
only If the affidavits in support of the petitxon show that the licensee hes engaged in, or is-about to
engage ln, acts or omisslons. constxtutlng a violation of the: Medical Practlcc Act or the
appropriate practice act governing each amed health profession, or is unable to praotxce safely due

1o'a mental or physical condition, dnd that .pe:gnlrtlng the licensee to go,ntm;xg,;q engage in t_he
profession for whloh the. lise'l;se was {ssued will endanger the public health "safety’, or welfare.
Interim orders may algo be issued wlthout notice if It appears from the facts shown by aﬁidavm
‘that serious injury would result to the pubho before the matter can be heard on-notice,

EACTUAL EASIS FOR !E:!EEM ORDER !m()SING LICEN SE REST_IQQELOE§

" 5. Respondent admits that Petxtioner coufd establish a prima facle case establlshlng that
‘Respondent i 1s presently unable’ to practlce medicine safely without restrictlons due to amental or
physical oondition and that permxttlng hlm to continue to practice mediclne without regtrictions
Poul_dendmger_the.pub'hc.hqal,ﬂxv,_;safe_ty_and _.welfhtg.__The._admxssjnn&.madc_by_liaspqn,d;:nt___
heroln are Qniy for the purposes oi‘th‘xs Interla Suspeﬁéiqp’Order'prbceediﬁg,- and shail th be’
admissible in any:othet criminal Or’cii'{il_proce_eding. ' " .
1"
1

2
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6. Respondent ngrees tothe iésuanoe of an Ititerim Order Ix'nposing License Restrictions

L, ——

under Government Code section 11529 immedlate!y restrlotmg his Physiclan’s and Surgeon s
Certif oate No. G 25265 as detailed In paragraph 8, be]ow.
7. In exchange for Respondent’s admxssxons, above, Peﬁtioner agrees to ﬁle ﬂns

| stipu]atmn in lleu of proceading with the. hearing on the Petitxon for Inferim Order of Suspension |

' thh the Office of Adiinistrative Heatings In San Diego, Cahforma
8. Based onthe foregoing stipulations and agreements; the pertles hereby stipulate:

‘and agreg that em interim order ‘-lmpos{ng the.following lioense‘r'estrictions on Respondent’s

W e ~2 O th b Tur N

i Physician’s dnd Surgeon’s Cemﬁoate No.G 25265 should be issued.forthwith by tho Office of,
10 | Administrative Hearings, in: order to- protect the. pubhc health safety and welfare, ‘The parties
11 | furthet stipulate and agree theit, onoo this 1nterlm order 1mposing Hicense restrictions Is lssued by
12 || the Officeof Adminlstrative Hearings, Respondcnt shall be: roqulred to fully. oomply with the-
13 I following license restrictxons until issuance of a fihal decision by the Medical Board of Cahforma
’ 14 || on'an Accusation to be filed _ag__amst-hxm, _or'untﬁ further-order from the Office of Administrative

15 || Hearings:
16 || A, LCOHOL ABSTAIN FROM USH,
17 Respondent shall abstain oompletely from the use of ] products of beverages |
18 containing alcohol.
19 . I Respondent hasa oonfmned positwe blological fluld test for alcohol
.20 Respondent shall reocive a notlfication from the Board or its dosxgnee to Immediately
v. 210 cease the'practice of medicine, ‘The Respondent shall not resume the practice of
22 - .medio_me‘"until the final decision.on an accusation is-¢ffective.
2 || 10 _ | |
as:|| 111 ‘ |
2 || /17
cor |t
28 || /17 ‘

\ . 3
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B, CONTROLLED SUBSTANCES - ABST OMUSE..
Respondent shall abstaln comp]etaly from the personal vse or possession of

controlled substances as defined ifi the California’ Uniform Controlled Substanccs

Act, dan gerous_dlug-s_as_d}:ﬁned_by,Buslness.and-meGSSmns_Code_sentxnn 4022,end:

any drugs requiring a prescription, TI;!'s prohibition does 'ndt apply to'medications -
_lawfully prescl 1bed to-Resporident by another practidoner fora bona flde mness or
condition. . .

Within 15 calendardays of recelving any lawfully prééc:ibed medications,
Respandent shall notify the Boa_rdnr its deslgneo of the: ._i',ssuing practitioner’s name,
address,.and telephone nur'nbe;'_;--rnedication hame, strength, and quanﬁty; nnd Issuing
pharmacy pame, address, .and;tnl,ephonefnumbqr.

*. If Respondent has a confirmed bosi_ti':\‘/c biologlesl fluld test for any substance V-
(wheth‘cr ot-niot legally prescribed). and'nas-not reported thc'use to the 'Board or its
demgnee, Respondent shall recelve s notiﬁcaticm ﬁom the Board or its de,signee to
Inmimediately cease the practice of medi icine, The Respondent shall not resume the
praotice of medicine until the final decision on an accusation is effoctive.

C. .CONT &OLLBD.SQ BSTANCES - '_I‘OTAL BEﬁTRICTION.

Respgnden't-Shall not onder, presoribe, dlspense, administer, ﬂiminh, Of possess
any controlled substances 88 defiried In the Californla Uniform Controlled Substances -
Act. | | | ' ‘

Respondent shall not issue an oraljoi :.\_Nr_i,ttcn recommendation or approval toa
patient or a patient’s primary oarggiv_,exj for the possession or cultivation of mar_lj,\jana' E
for tnc personal medical p;irﬁosns of the patient within the meaning of Health and

- — —Safety Code seotion 11362.5, : —

If Respondent forms the medlcal opimon, at‘cer an appropriaxe prior
examination and a medical 1ndxcation, that.a patient’s medi(:al condltion ‘nay benefit
fram the uge of matljuana, Respondent shall so inform the patient and shall rofer the

patient to another physiclan who, following an approprlate prior examination and &
| y T -

STIPULATION OF THE PARTIES RE INTERIV ORDER IMPOSING |
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medical indication, may independently issue a medically-appropriate recommendation
or approval for the p'__psséssion or cultlvation of matfjuana for the personal medical
purposes of the patlent within the meaning of Health and Safety Code section
11362:5. Tn addifion, Kespondent shall inform the patient or the patient’s primaty

-ﬁﬁﬁ,—omw\z_q\y‘nwm:—o

© % N e L I O N

 carcgiver that Respondent is prohiblted from issulng g recommernidation or-approval

N N
% 8 R

I
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. for tho possesslon.or cultivation of raarfjuana for the personal ,mﬁdicai_»purposes of the
,batlcnt. gnd that ,tji_e._'pat"lent orthe patlent's prlniary caregiver 'xﬁéy not 'rely on

_‘Respond'en't’s statements to legaliff possess or cultivate marijuana for the personal

_ testing, or similar drug screening approved by the Board or its designee. Regpondent
ghall make: daily coritact with the Board or Its de51g11ee to determine whether

_Board-or its designee, the scheduling of biological fluid testing shall be doneona

medical purposes of the patxent Rcspondent shall fully document in the patxent’
chart that the patient-ot the patxent’s primary caregiver wasso Informed. Nothing in
this condltlon prohibits Respondent from providing the patient or the patlent’s
primary caregiver information about the possible medical benefits resu'l"ting from the
uso of marijuana,
D. BIOLOGICAL FLUID TESTING,

' 'Respondent shall immediately submit to random biological ﬂuid testing, at *

Resppndgr;i’.s expense, Upon request 6f-theiBoard or'its designee, “Biological fluid

testing”. may indlu'd‘e, but isnhot. limitéﬂ to, Urir;e,‘ bio'od' Sréaﬂnaly‘zex‘, hair?fc;illcle '

biologleal fluld testing i is raquxred. Respondent shall ‘be tested on the date of the
Rotification as directed by the Board or its designee, Tt Board may order a
Reépondent to undergo s b_iol,;x_'giqal fluid test on any day, at any tIme,ﬁrjnciudlng
weekends and holidays, Except when testing on a specific date as ordered by the

randoin basls, The cost of blological £luld testing shall be botne by the Respondent.

5
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' "'standards'

’for the United Statcs Depaitment of Transportation,
-p_tibhshed by the United States Department of '_I‘ra_nsportanon without regard to th;;

‘type of test administered,

' of Health and Human Services,

" receipt of the specimen, The Board will.;bevnotiﬁed of nén-'ncgative results within

Prlorto practic!ng medxcme, Respondent shall contract: wlth B laboratory or
service, approved in: advance by the Boatd or its designeg, that will conduct random,
unannounced. observed b[OIOglcal ﬂuxd testmg and meets. all of the following
(8) Its' spectmen collectors ar elther certified by the Drug and Alcohol Testlng

Industry Associaﬂon or-have'completed the tramlng required to serve a9 g colleptor

(b) 1ts specimen oollectors conform to the corrent United;'S.thtes"Dgpar’gmer;t of
Transportatton Specimen Collection Guidelines,

{c) Itstesting locations oomply with the. Urme Specxmen Colleotxon ‘Guidelines

'(d) Its specimen oollectors observe the collection éftesﬁng spepixﬁens, :

(e) Tis laboratories ate certified and accredited by the United States Department

(5 Tis testing focations shall submit a specimien to a laboratory within one (1)
buslness day of rcceipt and all specunens oollected shall be handled pursuant to chain
of custody’ pr-ocadures. The leboratory shall process anc}- analyzc_the specimens and
pr.o.;fi_d_e legally defensible test results toit"he Board within seven (7) business d;«yg of

one (1) business:day and will be notified of .negati\;e fest tesults within sever (7)
business days, |
® Its testing locations possess all the materlals, -eqtiipment' and technical A

expertise necessary - in ordet to tcst Respondent on any day of the week,

(h) Is testing locations are abloto scxentiﬂca]ly test for urine, blood, and hair
specimens for-the detection of alcohol and illegal and controlled substances.

(1) It maintains testing sites located throughout Californta.

6
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() It maintains an automated 24-hour toll-free telephone system and/or &
secure on-line computer database that allows the Reéppﬁapﬁt to'checlctn dally for.
testing, ' S : |
T®) -‘ft".xﬁaxmains’"a-é‘acur‘e",'.HmA'A-.dompxiant7Website"fbﬂ.c'omﬁﬁ%eﬁs‘ys“t‘é‘xhihat"

allows staff access to drug test.tesults and.compliance reportlng Information:that is

) zuvailable 24 hours s day.

(® Itemploysor contracts with toxieologlsts that are licensed physlexe.ns and
have knowledge of substance abuse disorders and the approprigie medical training to

interpiet and evaluate laboratory biologxoal fluld teet results rnedlcal histones, and

any other informa;xon relevant to biemedieal in_foxfmaﬁon\

(m) It will _;no't consider a toxicology _sAcreen‘to be negative if a positive result Is
obtained while practicinig, even if the Respondent holds a valld-prescription for the
substance, ' ‘ . J

Prior to changlng testinig locatlons for any reason, includmg during vacation or -

_other travel, alternative tesﬂng locafions must be approved by the-Board and meot the

requ:rements above,
The contract shall requlre that the laboratory du'ectly notify the Board or lts
de'signee of non-negatlve results within one (1) business day and negative test results:

within seven (7) business days of the results beoommg avallable Respondent shall

malntain this laboratory of service contract dusing the perlod of probation,
A certified copy of any labox'gtotf_y test result may be received In.evidence in any

procgedings between the BOa:d:andjz.Responde‘nt.

7
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‘where Rospondent is practioing medloine of providing medioal sérvices. Tho Board

the positlve biologlcal fluld test is it fact evidence of prohibited subst'a'noe us6 by

* substance the Respondent has beeii instructed by thc-.Board,n_ot,to uge, consume,
_—Ingest, or administer to himself -
1

1fa blologjoal fluid _te;si'fre_sult indicates Respondent has,:ué.efd, consumed,
ingested, or administered to h_ltﬁsb_.lf_ a prohlbitéd substance, the Board shall order

Rospondent to ccase_pracﬁc_e-énd.;ins&uctfRespondént.to leave any place of work

shall 1mmediately uotlfy all of. Respondent’s empioyers, supervisors and work *
smonitors; ifany, that Rcspondent may not pracnoe mediclne or provide medical
services while. thc cease-practlce otder is In offect.

A biologleal fluid test will not be considered negative if a positlve result is
obtained while practicing, even If the Pradtitioner'f_hplds_a valld prescription for tiie '
substance, Ifno .pirqhibite,d_‘ substance use exists, the Boardshall Tift ffie é:eage—
practice order withln one.j,(i)'bqsinass'day, _ )

After the lssuance ofa cease-practioe'brdér, the Board 'lshall determine whether

consulting with- the speolmen:collestor and the laboratory, communicating with the
licensee, his treahng physicxan(s), other health care. provider, or group fuclhtator,
applicable,
" . Forputposes of this condltion, the terms “biologlcal ﬂuld tésting” and "testmg"
mean the acquisition and chemical analysis of & Rospondent 8 u:rine,vblood, ‘breath, or
hair. . ‘
For purposes of this sondition, the term “prohibited ;ubstanoe" .means an illegal
drﬁg, 8 lawful drug nat prescribed or otdered by en appropriately hcensed heelth care
provider for use by Respondent and approved by the Board, alcohol or any other )

8
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If the Board confirms thet & positive bxotog!cal fluld test ls evidence ofuseofa
pxohlbited substance, Respondent has commitied a major violatlon, as defined in
seotion 1361‘.52_(&), and the Board shall -impose any or ali of the congequences set
‘forthin seotion 1361.52(b), in addition to.any other tefms or condltiors thé Board
determines afe neceé'sayy‘for- p_ublié protection ot to enhancs Respondent’s

" rehabllitation, " |

E. NOQTIFICATION, ° _

Within seven (7) days.of the date Ofissua’pce._by the Office of Administrative
‘Hearings of this Interim .OfderilmpOQing License Rgstrfctions, the Respondent shali

- provide a ﬁue copy of the Interim Order fmpé&ing License Restrictionéjto the.Chlef

. of Staff or the Chlef Executive Officer at every hospital where privileges.or
‘membership are extended t'o:Responde:'nt_,i.at any other faoility where Respondent
engages in the practice of medicine, Including all physician and ’léc}uin‘ténc&
ragls_tri_e_s‘Or other similar agex.{cies,‘ and t6 the Chisf Bkecutive Officer at every
insurance cartler which extends malpractice insurance coverage to Respondent,
Respondent shall submit,prbdf ofioompliance té,tho Board orits aesigrxée within 15
calendar days. o | '

This condltion shalt apply to any change(s) in hospitals, other facilities or -

_insurance catriet..
F.  YVIOLATION(S) OF INTERIM ORDER IMPOSING LICENSE
RESTRICTIONS.

Any vio]atlon of this Interlm Order Imposing License Restrictions by
.Respondent shall constitute unprofessional conduct and grounds for disciplinary

actlon.

9, Any motion to vacate the Interim Order Imposing License Restnctxons issued in
thls case shall be filed in accordance.wgth the' promsmns ‘of Title 1, California Code of
Regulations, sectlons 1006 and 1022, However, no such motion may be heard on an.ex parfe.

basis end any motion to vacate the Interim Order.»lmpos‘ing‘ License Resirlotlons issued In this -
9 :
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|| pressit oral. argument

seation 11529, subdtvision (d), to & notloed heating on the Issue of whether an nterim order of

license resirictions should be issue’d-‘in the“a'bos’/e—entitled matter, and all ot}ier-'rights acoorded h’ir'n

case shall be served on Petitionet’s counsel and filed with 'tthff_"x_ce of Admiriistrative Hearlngs
rio less than thiriy;(SO) business days prior to any hearing oﬁ“the‘mot!o‘n Once served and ﬁléd, :
no-such motion shall- be declded without fifst affording the parties the opportunlty to A
WAIVERS |

10. Respondent i fully aware of all of his tights under California Goverment. Code.

under Californla Governinent Code scction 11529, subdivision @, at which he.ls entitled, at'a
minimum, fo-all the following rights
(8) To b represented by counsel
(b) Tohave a secord made of the proceedings, copies of which may | be obtaincd by
- the licentlate upon payment of any reasonabie chargcs assoclated with the record. |
() To present written ovldenoe in the: fcrm of relevant declarations, affidavits, and
-documents, The discretion of the administrative law judge to permit testimony at the. -
heering conducted pursuant to.this sg_ction_ shall be Identical to the discretion of a superior
‘ ‘ -co;lr_t judge to.permit -testimon‘y ata hearing conducted pursuant to Section 527 of the
Code of Civil Procedure, ' “
(d) Topresent oral argument,

11, Ha:ving the benefit of counsel, ‘Respondent her‘eby"erowinglf, fn‘télligently, freely.
and voluntarily waives and gives up each.and every one of the rights set forth gadfor referenced in
paragraph 10, above. o

12, Respoudent,ié fully aware of all of his rights under Government Code sectlor
1]529, subdmsxons (D eand (g). whloh stato as follows. '

"o b NN
R N & G

“(f) In all cases In Wthb ‘a0 interim orderls issued and an accusation is.not
“filed and served pursuant to Sections 11503 and1 1505 within 30 days of the date
on which the parties to the hearing on the Interim order have submitted the matter,

the order shall be dissolved, Upon SOrche.of_;he‘acoﬁsation the licensee shall
10
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|| - onthe acouss,tlon, ¢ board shall provido the hcensce withra hearlng within .{ SR |

have. in addjtion to the rights grauted hy this seotion, all of the rights snd
privileges available as- speciﬁed Inthis chapter If the lioensee requosts a hearlng

,_Adays of’ the: request, unless the liccnsee stlpulates to g later hearmg, and [ decisior.x.
within 15 days of thodats the decis!on I8 roceived from thie admmxstratwe law
Y . ‘judge, or the board shall nullify the interim order previously issued, nrless good
" causo car be shiown by the Diviston of Medical Quality for & delay.
’ %(g) Ifen literim order fs lssued, & written deolsion shall be prepared within 15
f days of the hoaring, by the administrative law judge, Including findings of fact and
a conclualon arnculnting the connection between the evidence produced at the hearing and ‘
the deoislon veached,™ R
13, -Having the benofit ot'counsel Respondent hcreby knowingly, mtelligencly,
freely-and voluntarily waives and glves up eich and every one of the rlghts gotforth and/or
ref‘erenced ie; paragraph 12, above. .

14 The partles hereby stipulate that afl proceedings in the above-entit!cd Interlm Ordar |
) Imposing Livetise Reatmtions raatter shall be oundgcted at the Office of Admiuistrative
Hoarmgs !ocated in: San Diggo, Callﬁom{a .
- 15, The partles further stlpulate that coples ofthis “Stipulation of the Partles Re interlm
Order Imposmg Livense Resttiations," lnoluding coples of slgnatures appearing thereon, may be
- used In lieu of orlginal doouments and signatures and, ﬁlrther, that such coples and sxgnamres A
shall have the game f‘orce and effect as orlgmals. l

MiCE
Responden

DATED: May1,2018

' "ELIZABETH M. BRADY, ESQ
- dttorney for Re.fpondant -

11

STIPULA'I'ION OF THE PARTIES RE TNTERIM ORDER IMPOSING
LICENSE RESTRICTIONS AND ORDBR (800-2015-023503)




—r

. 13 L “ . - N ‘ .
g g § & 5&’ g g = 8 Wi 1 A W B W N = O

IEY-TNY-- RN - T S S I N

SD2018800384/71442275

".. Deputy Attorney General. -

Superwsng pUty~ om_ey Generai
_ROSEMARYF.LUZON .. . ..

Attorneys for Petitioner
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H ,untxl issuance of afinal decision by the Medlcal Board of Cahforma o an Accusation to be filed

: opporturmy to present otal argument ’ S o

' Restnctlons is hereby 1ssued mmedxately 1mposmg hcense restrictions on Physwxan sand———

Surgeon’ s Certificate No. G 25265 heretofore 1ssued by the Medlcal Boax:d of" Cahforma fo. " ¢

" agamsr Respondent, or untzl ﬁzrfher order from: the Ofﬂce of Admimsu'atwe Hearings, Any

!E TERIM ORDER D\{IPOSING LICENSE RI_‘.STRICTION

Based on the foregomg stipulations and agreements, an Initerim Order: Imposmg Lxcense

Respondent Mmhael Joseph Thoehe M D, and aocordmgly, Respondent 1s hereby 1mmed1ately

ordered to comply with'all of the tcnns, condxtxons and hcense restncnons voritained | in paragraph ‘

8, above This Inferim Order Imposmg Llcense Restrictions shall remain’in full force and eﬁect ,

motion to vacate this Intemm Order Imposmg Lwense Restrictions shall be filed is accordance

with the provmons of Txtle 1, Cahforma Code of Regulations, sections 1006 and 1022, However,

no.such motlon nay be heard onan ex parte basxs and any mouon o vacate this Interim Order |

Imposmg License Restncnons shall be served on’ Petmoner s counsel and filed with the Ofﬁcc of

Adrmmsirauve Heanngs 7o less than thirty (30) business’ days pnor to any hearing on the monon |

Onoe served and filed, no: such motion shall bé decided without ﬁrst aﬂ’ordmg the’ parUes the :

IT IS SO ORDERED this Z day of 777&:/4/ - ,_.261’8'. ="

13
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XAVIER BECERRA

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

ROSEMARY F. LUZON

Deputy Attorney General

State Bar No. 221544

600 West Broadway, ‘Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9074
Facsimile: (619) 645-2061

Attorneys for Complainant

FILED
STATE OF CALIFORNIA
MEDICAL BOARD OF CALIFORNIA
SACRAMENTO===80 20 \SY
BYERW RN 2 =BeIDNALYST

BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation | Case No. 800-2016-023503

Against:

Michael Joseph Thoene, M.D.
514 South Magnolia
El Cajon, CA 92020

Physician’s and Surgeon’s Certificate

FIRST AMENDED ACCUSATION

No. G 25265,
Respondent.
Complainant alleges: _
PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this First Amended Accusation solely in

her official capacity as the Executive Director.of the Medical Board of California, Department of

Consumer Affairs (Board).

2. Onor about July 31, 1973, the Board issued Physician’s and Surgeon’s Certificate

No. G 25265 to Michael Joseph Thoene, M.D. (Respondent). The Physician’s and Surgeon’s

Certificate was in full force and effect at all times relevant to the charges brought herein and will

expire on October 31, 2020, unless renewed.

1
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3. Onor about May 1, 2018, an Order adopting the Stipulation of the Parties re Interim
Order Imposing License Restrictions was issued by the Office of Administrative Hearings in the
matter entitled, Kimberly Kirchmeyer v. Michael Joseph Thoene, M.D., Case No. 800-2016-
023503. Pursuant to said Order, Physician’s and Surgeon’s Certificate No. G 25265 is subject to
the following license restrictions until issuance of a final decision by the Board on an Accusation
to be filed against Respondent, or until further order from the Office of Administrative Hearings:
(1) Alcohol — Abstain from Use; (2) Controlled Substances — Abstain from Use; (3) Controlled
Substances — Total Restriction; (4) Biological Fluid Testing; (5) Notification; and (6) Violation(s)
of Interim Order Imposing Licensing Restrictions. |

JURISDICTION

4, This First Amended Accusation is brou ghf before the Board, under the authority of
the following laws. All section references are to the Business and Professions Code (Code)
unless-otherwise indicated. | |

5. Section 2220 of the Code states:

“Except as otherwise provided by law, the board may take action against all
persons guilty of violating this chapter. . .”

6. Section 2227 of the Code states:

“(a) A licensee whose matter has been heard by an administrative law judge of
the Medical Quality Hearing Panel as designated in Section 11371 of the Government
Code, or whose default has been entered, and who is found guilty, or who has entered
into a stipulation for disciplinary action with the board, may, in accordance with the
provisions of this chapter:

“(1) Have his or her license revoked upon order of the board.

“(2) Have lﬁs or her right to practice suspended for a period not to exceed one
year upon order of the board.

“(3) Be placed on probation and be required to pay the costs of probation
monitovring upon order of the board.

11/
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“(4) Be publicly reprimanded by the board. The public reprimand may include
a requirement that‘the licensee complete relevant educational cc;urses approved by the
board.

“(5) Have any other action taken in relation to discipline as part of an order of
probation, as the board or an administrative law judge may deem prober.

117 "
. .

7. Section 2234 of the Code states:

“The board shall take a;;tion against any licensee who‘ is chargedv with
unprofessional conduct. In addition to other provisions of this article, unprofessional
conduct includes, but is not limited to, the following: -

“(a) Violating or attempting to violate, directly or indirectly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence.

“ o»

8. Section 2238 of the Code states:

“A violation of any federal statute or federal regulation or any of the statutes or
regulations of this state regulating dangerous drugs.or controlled subétances
constitutes unprofessional conduct.” |
9. Section 2239 of the Code states:

“(a) The use or prescribing for or administering to himself or herself, of any
controlled substance; or the use of any of thé dangerous drugs specified in Section
4022, or of alcohc‘)lic beverages, to the extent, or in such a manner as to be dangerous
or injurious to the licensee, or to any other person or to the public, or to the extent that
such use impairs the ability of the licensee to practice medicine safely or more than
one misdemeanor or any felony involving the use, consumption, or - ‘
self-administration of any of the substances referred to in this section, or any

combination thereof, constitutes unprofessional conduct. The record of the

conviction is conclusive evidence of such unprofessional conduct..

3
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10.  Section 725 of the Code states:

““(a) Repeated acts of clearly excessive prescribing, furnishing, dispensing, or
administering of drugs er treatment, repeated acts of clearly excessive use éf
diagnostic procedures, or repeated acts of clearly excessive use of diagnostic or
treatment facilities as defermined by the standard of the community of licensees is
unprofessional conduct for a physician and surgeon . . .

13 9
e

11.  Section 2241.5 of the Code states:

“(d) A physician and surgeon shall exercise reasonable care in determining
whether a; particular patient or condition, or the complexity of a patient’s treatment,
including, but not limited to, a current or recent pattern of drug abuse, reduires
consultation with, or referral to, a more qualified specialist.

12.  Section 2266 of the Code states:

“The failure of a physician and sui‘geon to maintain adequate and accurate
records relating to the provision of services to theif patients constitutes unprofessional
conduct.”

13. Unprofessional conduct under section 2234 of the Code is conduct which breaches
the rules or ethical code of the medical profession, or conduct which is unbecoming a member in
good standing of the medical profession, and which demonstrates an unfitness to practice
medicine. (Shea v. Board of Medical Examiners (1978) 81 Cal.App.3d 564, 575.)

/17
iy

! There is a nexus between a physician’s use of alcoholic beverages and his or her fitness
to practice medicine, established by the Legislature in section 2239, “in all cases where a licensed
physician used alcoholic beverages to the extent or in such a manner as to pose a danger to
himself or others.” (Watson v. Superior Court (Medical Board) (2009) 176 Cal. App.4th 1407,
1411.)

4
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14. Health and Safety Code section 11152 states:

“No person shall write, issue, fill, compound, or dispense a prescription that
does not conform to this division.”

15. Health and Safety Code section 11153 states:

“(a) A prescription for a controlled substance shall only be issued for a
legitimate medical purpose by an individual practitioner acting in the usual course of
his or her professional practice. The responsibility for the proper prescribing and
dispensing of controlled substances is upon the prescribing practitioner, but a
corresponding responsibility rests with the pharmacist who fills the prescription.
Except as authorized by this division, the following are not legal prescriptions: (1) an
order purpbr_ting to be a prescription which is issued not in the usual course of
professional treatment or in legitimate and authorized research; or (2) an order for an
addict or habitual user of controlled substances, which is issued not in the course of
professional treatment or as part of an authorized narcotic treatment program, for the
purpose of providing the user with controlled substances, sufficient to keep him or her
comfortable by maintaining customary use.

« o
16. Health and Safety Code section 11170 states:

“No person shall prescribe, administer, or furnish a controlled substance for
himself.”

17.  Health and Safety Code section 11180 states:
“No person shall obtain or possess a controlled substance obtained by a

prescription that does not comply with this division.”

-
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18.  Section 820 of the Code states:

“Whenever it appears that any person holding a license, certificate or permit
under this division or under any initiative act referred to in this division may be
unable to pracfide his or her professi;)n safely because the licentiate’s ability. to
practice is impaired due to mental illness, or physical illness affecting competency,
the licensing agency may order the licentiate to be examined by one or more
physicians and surgeons or psychologists designated by the agency. The report of the
examiners shall be made available to the licentiate and may be received as direct
evidence in proceedings conducted pursuant to Secfion 822.”

19. Section 822 of the_: Code states:

“If a licensing agéncy determines that its licentiate’s ability to practice his or
her profession safely is impaired because the licentiate is mentally ill, or physically ill
affecting competency, the licensing agcncy may take action by any one of the
following methods:

“(a) Revoking the licentiate’s certificate or li<l>ense.

_“(b) Suspending the licentiate’s right to practice.

“(c) Placing the Iicentiatg on probation.

“(d) Taking such other action in relation to the licentiate as the licensing agency
in its discretion deems proper. |

“The licensing agency shall not reinstate a revoked or suspended certificate or
license until it has received competent evidence of the absence or control of the
éondition which caused its action and until it is satisfied that'with due regard for the
public health and safety the person’s right to practice his or her profession may be
safely reinstated.”

20. Section 2228.1 of the Code states:

“(a) On and after July 1, 2019, except as otherwise provided in subd.ivision (c),

the board shall require a licensee to provide a separate diéclosure that includes the

licensee’s probation status, the length of the probation, the probation end date, all

6
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practice restrictions placed on the licensee by the board, the board’s telephone
number, and an explanation of how the patient can find further information on the
licensee’s probation on the licensee’s profile page on the board’s online license
information Internet Web site, to a patient o-r the patient’s guardian or health care
surrogate before the patient’s first visit folléwing the probationary order while the
licensee is on probation pursuant to a probationéry order rﬁade on and after July 1;
2019, in any of the following circumstances: 4

“(1) A final adjudication by the board following an administrative hearing or
admitted findings or prima facie showing in a stipulated settlement establishing any
of the following:

“(A) The commission of any act of sexual abuse, misconduct, or relations with
a patient or client as defined in Séction 726 or 729.

“(B) Drug or alcohol abuse directly resulting in harm to patients or the extent
that such use impairs the ability of the licensee to practice safely.

*(C) Criminal conviction directly involving harm to patient health.

“(D) Inappropriate prescribing resulting in harm to patients and a probationary
period of five years or more. ,

“(2) An accusation or statement of issues alleged that the licensee committed
any of the acts described in subparagraphs (A) to (D), inclusive, of paragraph (1), and
a stipulated settlement based upon ﬁ nolo contendre or other similar compromise that
does not includé any prima facie showing or admission of guilt or fact but does
include an express acknowledgment that the disclosure requirements of this section
would serve to protect the public interest.

“(b) A licensee required to provide a disclosure pursuant to subdivision (a) shall
obtain from the patient, or the patient’s guardian or health care surrogate, a separate,

signed copy of that disclosure.

11
.
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“(d) On and after July 1, 2019, the board shall provide the following
information, with respect to licensees on probation and licensees practicing under
probationary licenses, in plain view on the licensee’s profile page on the board’s
online license information Internet Web site.

“(1) For probation imposed pursuant to a stipulated settlement, the causes
alleged in the operative accusation along with a designation idéntifying those causes
by which the licensee has expressly admitted guilt and a statement that acceptance of
the settlement is not an admission of guilt.

“(2) For probation imposed by an adjudicated decision of the board, the causes
for probation stated in the final probationary order.

“(3) For a licensee granted a probationary license, the causes by which the
probationary license was imposed.

“(4) The length of the probation and end date.

“(5) All practice restrictions placed on the license by the board. |

(13 b
0

FIRST CAUSE FOR DISCIPLINE

(Use of Alcohol and/or Drugs to the Extent, or in a Manner, as to be Dangerous to
Respondent, Another Person, or the Public)

21. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, as defined by section 2239, subdivision (a), 6f
the Code, in that he has used alcohol and/or controlled substances and dangerous drugs to an
extent, or in such a manner, as to be dangerous or injurious to himself, another person, or the
public, or to an extent that such use impaired his ability to practice medicine safely, as more
partiéularly allegéd hereinafter:

December 28, 2014, DUIA’Arrest

22. Respondent is a dermatologist who works at the East County Dermatology Medical

Group in El Cajon, California.
/117
8
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23.  On or about December 28, 2014, at approximately 3:15 p.m., Officer F. of the San
Diego Police Department (SDPD) observed Respondent make an illegal u-turn and drive while
talking on his cell phone. While driving behind Respondent’s vehicle, Officer F. observed
Respondent continuously straddle the lane divider, cross over to the adjacent lane, and then come
back to his lane at least three times. As Officer F. attempted to pull alongside Respondent to get
his attention, Respondent crossed over the lane divider again and into Officer F.’s lane. Believing
that Respondent may be impaired, Officer F. initiated a traffic stop by activating his overhead
lights. Respondent did not yield and continued driving. Officer F. sounded his air horn
approximately three to four times in order to get Respondent’s attention,.at which point
Respondent slowed and stopped in the middle of the road. Officer F. approached Respondent’s
vehicle and, while standing approximately two to three feet away from Respondent, Officer F.
smelled the odor of an alcoholic beverage coming from his person. Officer F. observed that
Respondent’s face was very lax and his speech was extremely slow and somewhat slurred.

24.  Atapproximately 3:27 p.m., Officer R.B. arrived at the scene to assist with a DUI
evaluation. Officer R.B. observed Responcient’s vehicle was stopped in front of Ofﬁéer F.’s
patrol vehicle, with the rear of Respondent’s'véhicle sticking out épproximately four feet into the
road. Upon speaking with Respondent, Officer R.B. smelled an odor of alcohol emitting from
Respondent’s breath and bédy. Officer R.B. also observed that Respondent had watery, glassy
eyes and slurred speech. Respondent agreed to perform a series of field sobriety tests (FSTs).
Respondent had difficulty exiting his vehicle and had to use the door to maintain his balance as
Officer F. assisted him out of the vehicle. Officer L. and Officer B. also arrived at the scene to
provide assistance. Officer R.B. administered the FSTs, which Respondent failed. Based on
Respondent’s driving infractions, the odor of alcohol emitting from his breath and person, and his

failure on the FSTs, Officer R.B. placed Respondent under arrest for driving under the influence.

i

/11
111
/11
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-requested that the pill be transferred to his wife as well.

25. Respondent’s wife had arrived at the scene during the FSTs and Respondent
requested that all of his personal property be handed to her. Officer L. transferred Respondent’s.
personal property to the wife. Duting this exchange, Respondent took out a blue pill located in
his front pocket. Respondent stated that the pill was hydrocodone,? which he took for his bad

back. Without being asked, Respondent stated that he “took it a few hours before[.]” Respondent

26. Respondent was transported to the SDPD headquarters, where he was administ;ared a
breath test. The result of the first test showed a blood alcohol concentration (BAC) level of
0.092%. The result of the second test showed a BAC level of 0.088%. Respondent also
consented to a blood test and provided a blood sample. Respondent was then transported and
booked into the Central Jail, During a final search of Respondent’s person, Officer R.B. located a
white pill in Respondent’s right front pocket. The pill was marked “M367.” Respondent stated it
was Vicodin from an old prescription. While Respondent was waiting for booking to be A
completed, Respondent spontaneously stated, “Damn Chargers, after they lost, I did those shots of|
Vodka. They got me into this mess.” ’

27.  According to the test results of the blood sample provided by Respondent during the
December 28, 2014, arrest, Respondent’s blood was positive for opiates (hydrocodone) and
benzodiazepines (desalkylflurazepam).’
iy
iy
111
11/

111

2 Hydrocodone (Norco) is a Schedule II controlled substance pursuant to Health and
Safety Code section 11055, subdivision (b), and a dangerous drug pursuant to Business and
Professions Code section 4022.

3 Desalkylflurazepam is an active metabollte of several benzodiazepine drugs, such as
flurazepam, midazolam, and quazepam. These benzodiazepines are Schedule IV controlled
substances pursuant to Health and Safety Code section 11057, subdivision (d), and dangerous
drugs pursuant to Business and Professions Code section 4022.

10
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June 22, 2015, Hospitalization

28. Between onor about June 22, 2015, a;ld Jully 22,2015, Respondent was admitted to
the hospital for multiple complications, including, inter alia, alcoholism and alcohol withdrawal
seizure with severe delirium tremens. During this hospitalization, Respondent told an attending
physician that he was narcotig addicted and needed Norco for chronic low back péin. Respondent
als§ stated that although he had been sober for more than eight and a half years, he began

drinking alcohol again four weeks earlier and that he drank three to four shots of vodka on a daily

basis.

April 6, 2017, Hospitalization _
29. Between on or about April 6, 2017, and April 18, 2017, Respondent was admitted to

the hospital for abdominal pain, nausea, vomiting, and severe dehydration. Respondent was
diagnosed with, inter alia, severe acute alcoholic pancreatitis, aléoho[i31n with alcohol
withdrawal issues, and severe delirium tremens. During this hospitalization, Respondent told an
attending physician that he was a “closet alcoholic” and that, despite his history of alcoholism, he
drank four to five alcoholic drinks per setting and drank sporadically, soxneti1ne§ in “binge style.”

Respondent also reported to a consulting physician that he last drank vodka the day before his

hospitalization and felt symptoms of alcohol withdrawal. Upon admission to the emergéncy

department, Respondent denied that he drank alcohol and stated that he had stopped drinking in

2015. However, laboratory test results showed that his ethanol level was “26” upon admission.

Self-Prescribing a Controlled Substance

30. On vor about April 8,2014, Respondent filled a prescription for Depo-testosterone,*
which he prescribed to himself.

31. Onor about July 1, 2014, Respondent filled a prescription for Depo-testosterone,
which he prescribed to himself, - |

L

117

4 Depo-testosterone is a Schedule III controlled substance pursuant to Health and Safety
Code section 11056, subdivision (f), and a dangerous drug pursuant to Business and Professions
Code section 4022.
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32. Onorabout Mo.rch 3, 2015, Respondent filled a prescription for Depo-testosterone,
which ho prescribed to himself.

33.  On or about May 4, 2015, Respondent filled a prescription for Depo-testosterone
which he prescribed to himself,

34. On or about September 14, 2015, Respondent ﬁlled a prescrlptlon for Depo-
testosterone, which he prescrlbed to himself.

35. On or about January 31, 2018, Respondent undchcnt a physical evaluation
conducted pursuant to Business and Professions Code section 820. Respondent admitted to the
physician evaluator that he prescribed and administered Depo-testosterone to himself.
Improper Prescribing of Controlled Substances to Family Members and Others

Patient 4° | | |

36. During the period of on or about April 9, 2013, to December 28, 2013, Respondent
had eleven (11) visits with Patient A, Respondent’s relative.

~37.  These visits toolé place on or about Abril 9,2013, May 21, 2013, May 30, 2013,
September 9, 2013, September 16, 2013, September 23, 2013, October 2, 2013, October 23, 2013, ]
October 30,2013, Noverrlber 13, 2013, and December 28, 2013,

38. According to Respondent’s medical records, Patient A’s medical problems during this

‘timeframe generally included, but were not limited to, acute insomnia, herpes zoster, telogen

effluvium hair loss, and superficial basal cell carcinoma.

39. According to Respondent’s medical records, on or about April 9, 2013, Patient A
complained of difficulty sleeping. Respondent prescribed Lunesta to Patient A as a “one-time”
pl*escription for acute insomnia. On or about September 9, 2013, Patient A complained of severe
pain in the right lower neck to right shoulder/upper arm area. Respondent’s diagnosis was herpes
zoster and he prescrlbed Norco to Patient A. On or about September 16, 2013, September 23,
2013, October 2, 2013, October 30,2013, November 13, 2013, and December 28, 2013, Pat1entA

continued to complain of pain. Respondent prescribed Norco to Patient A. On or about October

3 References to “Patient A,” “Patient B,” “Patlent C,” “Patient D,” and “Patient E herein
are used to protect patient privacy.

12
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2, 2013, and October 30, 2013, Patient A also complained of difficulty sleeping. On or about
October 30, 2013, Respondent prescribed Ambien® to Patient A for insomnia.

40.  According to the Controlled Substance Utilization Review and Evaluation System
(CURES) report for Patient A, between in or about May 2013, and December 2013, Patient A
filled approximately twenty (20) prescriptions of Norco and three (3) prescriptions of Ambien,
which Respondent prescribed.

41. During the period of on or about January 22, 2014, to December 16, 2014,
Respondent had ten (10) visits with Patient A.

42. These visits took place on or abbut January 22, 2014, February 5, 2014, March 5,
2014, May 7, 2014, July 16, 2014, August 27, 2014, September 23, 2014, October 15, 2014,
November 19, 2014, and December 16, 2014.

43.  According to Respondent’s medical records, Patient A’s medical problems during this
timeframe generally incfuded, but were not li{nitéd to, postherpetic neuralgia and eczematous
dermatitis.

44. According to Respondent’s medical records, on or about January 22, 2014, Patient A-
saw Respondent and complained of shootihg pains. Respondent’s diagnosis was persistent
postherpetiﬁ neuralgia diagnosis and he f;rescribed Norco to Patient A. On or about March 5,
2014, Patient A complained of severe pain due to postherpetic neuralgia and difficulty sleeping
“even with Norco.” Respondent prescribed Ambien to Patient A. On or ;clbout May 7, 2014,
Respondent prescribed Norco to Patient A for postherpetic neuralgia. On or about July 16, 2014,
Patient A saw Respondent, who noted that her “only problem” was postherpetic neuralgia “which
seems to be controlled with Norco.” Respondent further noted that he felt Norco was “safe in the
doses prescribed as long as it is under [the] doctor’s control.” On or about August 27, 2014,
September 23, 2014, November 19, 2014, and December 16, 2014, Respondent continued to

prescribe Norco to Patient A for.'postherpetic neuralgia. On or about October 15, 2014,

6 Ambien (zolpidem tartrate) is a Schedule IV controlled substance pursuant to Health and
Safety Code section 11057, subdivision (d), and a dangerous drug pursuant to Business and
Professions Code section 4022,
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Respondent prescribed Norco to Patient A, but no diagnosis or other information justifying the
use of the medication was documented.

45.  According to the CURES report for Patient A, between in or about January 2014, and
December 2014, Patient A filled approximately twenty-seven (27) presctiptions of Norco and
twenty-six (26) prescriptions of Ambien, which Respondent prescribed.

46. During the period of on or about January 16, iOlS, to December 12, 2015,
Respondent had thirteen (13) visits with Patient A.

47. These visits took place on or about January 16, 2015, February 20, 2015, March 16,
2015, ApI;il 28,2015, May 20, 2015, June 10, 2015, July 16, 2015, August 14, 2015, September
13, 2015, October 14, 2015, November 16, 2015, November 30, 2015, and Decémber 12,2015,

48.  According to Respondent’s medical records, Patient A’s medical problems during this
timeframe generally included, but were not limited to, eczema reflare and postherpetic neuralgia.

49.  According to Respondent’s medical records, on or about February 20, 2015, March
16, 2015, April 28, 2015, May 20, 2015, November 16, 2015, and November SQ, 2015,
Respondent prescribed Norco to Patient A for postherpetic neuralgia. On or about January 16,
2015, June 10, 2015, July 16, 2015, August 14, 2015, October 14, 2015, and December 12, 2015,
Respondent prescribed Norco to Patient A, but no diagnosis or other information justifying the
use of the medication was documented. On or about August 6, 2015, September 8, 2015, and
October 20, 2015, Rcspondent authorized Patient A’s prescribtion refills for Ambien.

50. According to the CURES report for Patient A, between in or about January 2015, and
November 2015, Patient A filled approximately sixteen (16) prescriptions of Noréo and eleven
(11) prescriptions of Ambien, which Respondent prescribed.

51.  During the period of on or about January 27, 2016, to December 20, 2016,
Respondent had thirteen (13) visits with Patient A.

52. These visits took pléce on or about January 27, 2016, February 29, 2016, March 30,
2016, April 20,2016, May 5, 2016, May 26, 2016, June 14, 2016, July 11, 2016, August 9, 2016,
September 6, 2016, October 5, 2016, November 1, 2016, and December 20, 2016.

/117
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53.  According to Respondent’s medical records, Patient A’s medical problems during this
timeframe generally included, but were not limited to, right abdomen_ lesion, severe flare up of
postherpetic neuralgia, and recurrent eczema.

54. ~According to Respondent’s medical records, on or about February 29, 2016, March
30, 2016, April 20, 2016, and June 14, 2016, Respondent prescribed Norco to Patient A for
continuing postherpetic neuralgia. On or about January 27, 2016, May 26, 2‘016,'J uly 11, 2016, |
August 9, 2016, September 6, 2016, October 5, 2016, November 1, 201:6, and December 20,
2016, Respondent prescribed Norco to Patient A, but no diaghosis or other information justifying
the use of the medication was documénted. On or about May 5, 2016, Respondent prescribed
Ambien to Patient A for insomnia. On or about May 23, 2016, June 13, 2016, September 6,
2016, and December 1, 2016, Respondent authorized Patient A’s prescription refills for Ambien.

55.  According to the CURES report for Patient A, between in or about January 2016, and
December 2016, Patieﬁt A filled approximately eighteen (18) prescriptions of Norco and twelve
(12) prescriptions of Ambien, which Respondent prescribed. -

56 During the period of on or about January 4, 2016, to December 26,2017, Respondent
had fourteen (14) visits with Patient A. o

57. These visits took place on or about January 4, 2017, January 31, 2017, February 27,

2017, March 22, 2017, April 25, 2017, May 16, 2017, June 12, 2017, July 10, 2017, August 4,

2017, September 18, 2017, October 12, 2017, November 6, 2017, November 30, 2017, and
December 26, 2017. |

58. According to Respondent’s medical records, Patient A’s medical problems during this
timeframe generally included, but were not limited to, chronic pain of the right shoulder and néck '
area, difficulty sleeping, postherpetic neuralgia, and eczema reflare.

59. According to Respondent’s medical records, 6n or about January 4, 2017, Patieflt A
complained of persfstent chronic pain of the right shoulder and neck area, as well as difficulty
sleeping. Respondent prescribed Norco to Patient A and authorized her prescription refill for
Ambien. On or about January 31, 2017, February 27, 2017, June 12, 2017, August 4, 2017,
October 12, 2017, and December 26, 2017, Respondent prescribed Norco to Patient A for

15
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continuing postherpetic neuralgia. On or about March 22, 2017, April 25, 2017, May 16, 2017,

J uly 10, 2017, September 18, 2017, November 6, 2017, and November 30, 2017, Respondent
prescribed Norco to Patient A, but no diagnosis or other information justifying the use of the
medication was documented. On or aoout January 9, 2017, March'20, 2017, September 26, 2017,
and November 8, 2017, Respondent authorized Patient A’s prescription refill for Ambien. On or
about June 21, 2017, Respondent authorized a new prescription for Sonata for Patient A.” |

60. A.ccor'ding to the CURES reporf for Patient A, between in or about January 2017, and
December 2017, Patient A filled approximately seventeen (17) prescriptions of Norco, twenty-
one (21) prescriptions of Ambien; and three (3) prescriptions of Sonata, which Respondent
prescribed.

61. . During the period of on or about January 11, 2018, to July 23, 2018, Respondent had
eight (8) visits with Patient A.

62. These visits took place on or about ianuary 11,2018, January 30, 2018, February 27,
2018, March 14, 2018, March 27,2018, May 1, 2018, .Tune 28, 2018, and July 23, 2018.

63. According to Respondent’s medical records, Patient A’s medical problems during this
timeframe generally included, but were not limited to, continuing postherpetic neuralgia,
recurrence of telogen effluvium hair loss, and eczema reflare. '

64. Accordmg to Respondent’s medical records, on or about January 9, 2018, Respondent
authorized Patient A’s prescrxptlon refill for Ambien. On or about January 11, 2018, Respondent
noted that Patient A was in “excellent health » On or about January 11, 2018 and January 30,
2018, Respondent prescribed Norco to Patient A, but no d1agnos15 or other information justifying

the use of the medication was documented. On or about February 27, 2018, Respondent noted

that Patient A still had “considerable” postherpetic neuralgia, which seemed to be “controlled

adequately with Norco[,]” and he prescribed Norco to Patient A. On or about March 27, 2018, '
Respondent noted that Patient A was “[d]oing well with Norco™ and he continued Patient A on

Norco for postherpetic neuralgia. On or about May 1, 2018, Respondent noted that Patient A still

7 Sonata (zaleplon) is a Schedule IV controlled substances pursuant to Health and Safety

Code section 11057, subdivision (d), and dangerous drugs pursuant to Business and Professions
Code section 4022.
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had postherpetic neuralgia and took Norco, but “will refer her to pain management for further
treatment.”

65. According to the CURES report for Patient A, between in or about J anuary 2018, and

'April 2018, Patient A filled approximately four (4) prescriptions ;)f Norco and four (4)

prescriptions of Ambien, which Respondent prescribed.

Patient B |

66. During the period of on or about January 14, 2014, to December 17, 2014,
Respondent had eight (8) visits with Patient B, Respondent"s relative.

67.  These visits took place on or about January 14, 2014, January 28, 2014, February 25,
2014, May 1, 2014, September 8, 2014, October 15, 2014, November 1'3A, 2014, and December |
17,2014.

68. According to Respondent’s medical records, Patient B’s medical problerhs during this
timeframe generally included, but were not limited to, herpes zoster, postherpetic neuralgia, and
difficulty sleeping.

69. Accdrding to Respondent’s medical records, on or about January 14, 2014, Patient B
saw Respondent and complained of pain in the left lateral lumbosacral area. Respondent’s
diagnosis was herpes zoster and he prescribed Norco to Patient B. On or about January 28, 2014,
and February 25, 2014; Patient B complained of continuing pain and difficulty sleeping.
Respondent prescribed Norco to Patient B for posthetpetic neuralgia. On or about May 1, 2014,
September 8, 2014, November 13, 2014, and December 17, 2014, Respondent also prescfibed
Norco to Pétient B fdr postherpetic neuralgia. On or about October 15, 2014, Respondent

prescribed Norco to Patient B, but no diagnosis or other information justifying the use of the

medication was documented.

70. Accofding to the CURES report for Patient B, between in or about June 2014, and
December 2014, Patient B filled approximately eight (8) prescriptions of Norco and four (4)
presctiptions of Ambien, which Respondenf prescribed.

71.  During the period of on or about January 7, 2015, to December 15, 2015, Respondent

had twelve (12) visits with Patient B.
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72. These visits took place on or about January 7, 2015, February 3, 2015, March 2,
2015, April 16,2015, May 4, 2015, June 2, 2015, July 15, 2015, August 5, 2015, September 14,
2015, October 6, 2015, November 5, 2015, and December 15, 2015.

73. According to Respondent’s medical records, Patient B’s ‘medical problems during this
timeframe generally included, but were not limited to, postherpetic neuralgia.

74. Accordmg to Respondent’s medical records, on or about Janua1y 7,2015, February 3,
2015 March 2, 2015, May 4, 2015, June 2, 2015, July 15 20135, September 14, 2015, and
December 15, 2015, Respondent prescribed Norco to Patient B for postherpetic neuralgia and
related pain. On or about April 16, 2015, August 5, 2015, Oc‘;ober 6, 2015, and November 3,
2015, Respondent prescribed Norco to Patient B, but no diagnosis or other information justifying
the use of the medication was documented. On or about May 4,-2015, Respondent noted that
Patient B’s postherpetic neuralgia was “still painful, but controlled with Norco” and that “this is
okay as long as the amount is controlled.” On or about August 5, 2015, Respondent noted that -
Patient B sometimes took more than four (4) Norco pills a day and cautioned h1m to keep the
dose at a minimum. On or about December 15, 2015, Respondent noted that Norco was superior .
to alternative medications because of the low incidence of side effects with hydrocodone. He
further noied that, “Addiction can be an issue, but not if the dose ivs controlled.”

75.  According to the CURES report for Patient B, between in or about January 2015, and
chober 2015, Patient B filled approximately ten (10) prescriptions of Norco, which Respondent
prescribed. |

76. During the period of on or about January 20, 2016, to December 28, 2016,
Respondent had thirteen (13) visits with Patient B,

77. These visits took place on or about January 20, 2016, February 9, 2016, March 10,
2016, April 5,2016, May 3, 2016, June 16, 2016, July 15,2016, August 25, 2016, September 9,
2016, September 26, 2016, October 14, 2016, December 5, 2016, and December 28, 2016,

78.  According to Respondent’s medical recotds, Patient B’s medical problems during this
timeframe generally included, but were not limited to, postherpetic neuralgia.

/11
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79.  According to Respondent’s medical records, on or about January 20, 2016, March 10,
2016, April 5,2016, June 16, 2016, July 15, 2016, August 25, 2016, September 9, 2016,
September 26, 2016, December 5, 2016, and December 28, 2016, Respondent prescribed Norco
to Patient B for postherpetic neuralgia. On or about February 9, 2016, May 3, 2016, and October
14,2016, Respondent prescribed Norco to Patient B, bu;c no diagnosis or other information
justifying the use of the medication was documented; On or about April 5,2016, Respondent
noted that ﬁe discussed alternative medications with Patient B, but Patient B preferred to continue
with Norco. On or about December 28, 2016, Respondent noted that Patient B continued to have
left lumbosacral pain and that his postherpetic neuralgia was persisting and becoming spasmodic.
Respondent continuedPatient B on Norco. ‘

80.  According to the CURES report for Patient B, between in or about January 2016, and
December 2016, Patient B filled approximately fourteen (14) préscriptions of Norco, which
Respondent prescribed.

81. During the period of on or about January 23, 2017, to December 11, 2017,
Respondent had sixteen (16) visits with Patient B.

82. These visits took place on or about January 23, 2017, February 17, 2017, March 8,
2017, March 31, 2017, April 14,2017, May 1, 2017, May 23, 2017, June 6, 2017, July 2, 2017,
July 18, 2017, August 16, 2017, September 9, 2017, October 5, 2017, October 20, 2017,
November 15,2017, and December 11, 2017.

83. According to Respondent’s medical records, Patient B’s medical problems during this
timeframe generally ihcluded, but were not limited to, postherpetic neuralgia. |

84. According to Respondent’s medical records, on or about Janua;ry 23,2017, February
17,2017, March 8, 2017, March 31, 2017, April 14,2017, May 1, 2017, June 6, 2017, July 18,
2017, August 16, 2017, September 9, 2017, October 5, 2017, and November 15, 2017,
Respondent prescribed Norco to Patient B for postherpetic neuralgia. On or about May 23, 2017,
July 2, 2017, and Qctober 20, 2017, Respondent prescribed Norco to Patient B, but no diagnosis
or other information justifying the use of the medication was documented. On or about February

17, 2017, Respondent noted that Patient B’s postherpetic neuralgia continued to interrupt Patient
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B’s sleep and that this “can be a problem.” On or about Aprif 14, 2017, Respondent noted he
discussed dosages with Patient B and that Patient B had “increased this considerably.” He
cautioned Patient B to decrease the dosag;re of Norco. On or about July 18, 2017, Respondent
noted he discussed risks, complications, side effects, and alternatives to Norco with Patient B.
On or about November 15, 2017, Respondent noted that Patient B’s postherpetlc neuralgla was
persnstmg and that he discussed stoppmg Norco with Patient B, which Patient B Wwas agreeable to
trying. Respondent continued Patient B on Norco and noted that he would recheck Patient B’s
status in one month. On or about December 11,2017, Respondent noted that Patient B was
“doing better” and he prescribed Norco to Patient B.

85. According to thé CURES report for Patient B, between in or about January 2017, and
December 2017, Patient B filled approximately sixteen (16) prescriptions of Norco, which
Respondent prescribed.

86. Inor about 2018, Respondent had one (1) visit with Patient B.

87. This visit took place on or about January 4, 2018,

88. During this visit, Responderit noted that, “We have decided to taper Norco and stop it,
if possible, to see if the pain of postherpetic neuralgia is tolerable. Will give his Norco '
prescription 10/325 #120 with the intent to taper this over several months and stop.”

89.  According to the CURES report for Patient B, between in or about January 2018, and

“July 2018, Patient B filled approximately one (1) prescription for Norco, which Respondent

prescribed.

Patient C

90. In or about 2013, Respondent had three (3) visits with Patient C, Respondent’s
relative.

91. These visits took place on or about December 5, 2013, December 7, 2013, and
December 8, 2013.

92. According to Respondent’s medical records, Patient C’s medical problems during this

timeframe generally included, but were not limited to, left hip pain and difficulty sleeping,

/17
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93. According to Respondent’s medical records, on or about December 5, 2013 and -
December 8, 2013, Patient C complained of left hip pain with difficulty walking. Respondent
prescribed Norco to Patient C. On or about December 7, 2013, Patient C complained of trouble
sleeping at night. Respondent prescribed Ambien to Patient C.

94.  According to the CURES repott for Patient C, in or about December 2013, Patient C
filled approximately two (2) prescriptions for Norco and one (1‘) prescription for Ambien, which
Respondent prescribed. |

95. During the périod of on or about February 10, 2014, to November 24, 2014,
Respondent had eight (8) visits with-Patient C.

96. These visits took place on or about February 10, 2014, February 13, 2014, May 15,
2014, May 24, 2014, June 8, 2014, Augusf 7, 2014, November 3, 2014, and November 24, 2014,

97.  According to Respondent’s medical records, Patient C’s medical problems during this
timeframe generally included, but were not limited to, left hip pain, difficulty sleeping, superficial
basal cell carcinomas, weight probleins, and post-operative hip replaceinent.

98. According to Respondent’s medical records, on ot about February 10, 2014, May 15,
2014, May 24, 2014, Patient C complained of difficulty sleeping. Respondent prescribed Ambien
to Patient C for insomnia. On or about June 8, 2014, Respondent authorized Patieﬁt A’s
prescription refill for Ambien,' but no diagnosis or other information justifying the use of the
medication was documented. On or about February 13, 2014, Patient C complained of continuing
left hip pain. Respondent prescribed Norco to Patient C. ‘On or about November 3, 2014, Patient
C complained of problems with her weight. Respondent prescribed Qsymia (phentermine and
topiramate)® to Patient C. On or aBout November 24, 2014, Respondent noted that Patient C was
“postop left hip replacement” and he prescribed Norco to Patient C, |

99. According to the CUREé report for Patient C; between in or about February 2014,
and November 2014, Patient C filled approximately two (2) prescriptions for Norco, eleven (11)

prescriptions for Ambien, and one (1) prescription for Qsymia, which Respondent prescribed.

8 Phentermine is a Schedule IV controlled substance pursuant to Health and Safety Code
section 11057, subdivision (f), and a dangerous drug pursuant to Business and Professions Code
section 4022, ' '
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100. During the period of on or about March 3, 2015, and June 23, 2015, Respondent had
four (4) visits with Patient C,

101. These visits took placé on or about March 3, 2015, April 7, 2015, May 26, 2015, and
June 23, 2015. ’

102. According to Respondent’s medical records, Patient C’s medical problems during this
timeframe generally included, but were not limited to, residual hip pain, ,
103. According to Respondent’s medical records, on or about March 3,2015, April 7,

2015, and May 26, 2015, Respondent prescribed Norco to Patient C for continuing hip pain. On
or about June 23, 2015, Respondent prescribed Ambien to Patient C, but no diagnosis or other
information justifying the use of the medication was documented.

104. According to the CURES report for Patient C, between in or abbut February 2015,
and December 2015, Patient C filled approximately three (3) prescriptions for Norco and seven
(7) prescriptions for Ambien, which Respondent prescribed.

~ 105. In or about 2016, Respondent had one (1) visit with Patient C.

106. This visit took place on or about Apr1l 11, 2016.

107. During this visit, Patient C complained of trouble contfolling her weight. Respondent
prescribed phentermine to Patient C.

108. According to the CURES report for Patient C, between in or about January 2016, and
December 2016, Patient C filled approximately seven (7) prescriptions for Ambien and five (5)
prescriptions for phentermine, which Respondent prescribed.

109. In or about 2016, Respondent had no visits with Patient C.

110. According to the CURES report for Patient C, between in or about January 2017, and
November 2017, Patient C filled approximately seven (7) prescriptions for Ambien and four (4)
prescriptions for phentermine, which Respondent prescrlbed

111. In or about 2018, Respondent had two (2) visits with Patient C.

112. These visits took place on January 24, 2018, and February 7, 2018.

113. According to Respondent’s medical records, the purpose for both visits was botox
placement in the glabellar area.
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114. According to the CURES report for Patient C, between in or about January 2018, and
April 2018, Patient C filled approximately three (3) presctiptions for bhentermine, which
Respondent prescribed.

Patient D

115. During the pefiod of on or about May 20, 2013, to November 6, 2013, Respéndent
had five (5) visits with Patient D.

116. These visits took place on or about May 20, 2013, July 25, 2013, August 9, 2013,
October 7, 2013, and November 6, 2013.

117. According to Respondent’s medical -records, Patient D’s medical problems during this
timeframe generally included, but were not limited to, herpes zoster, severe left lumbrosacral
pain, and postherpetic neuralgia.

118. According to Respondent’s medical records, on or about May 20, 2013, Patient D
complained of a recent episode of herpes zoster of the left lumbosacral area with severe pain.
Respondent prescribed Norco and Soina9 to Patient D. On or ébout July 25, 2013, and October 7,
2013, Patient D continued to complain of pain due to postherpetic neuralgia. Respondent
prescribed Norco and Soma té Patient D. On or about August 9, 2013, Respondent authorized
Patient D’s prescription refill for Norco, but no diagnosis or other information justifying the use
of the medication was documented. On or about November 6, 2013, Respondent prescribed
Norco to Patient D for postherpetic neuralgia.

119. According to the CURES report for Patient D, between in or about February 2013,
and December 2013, Patient D filled approximately six (6) prescriptions for Norco and ten (10)
prescriptions for Soma, which Respondent prescribed.

120. During the period of on or about February 13, 2014, to December 1, 2014,
Respondent had four (4) visits with Patient D.

121. These visits took place on or about February 13, 2014, August 23, 2014, September
22,2014, and December 1, 2014, |

9 Soma (carlsoprodol) is a Schedule IV controlled substance pursuant to Health and Safety
Code section 11057, subdivision (d), and a dangerous drug pursuant to Business and Professions
Code section 4022.
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122. According to Respondent’s medical records, Patient D’s medical problems during this
timeframe generally included, but were not limited to, postherpetic neuralgia.

123, Accofding to Respondent’s medical records, on or about February 13, 2014,
Respondent noted that Patient D’s postherpetic neuralgia was improving with Norco. Respondent
authorized Patient D’s prescription refill for Norco. On or about Aggust 23,2014, Respondent
noted that Patient D’s postherpetic neuralgia continued to improve and that he would attempt to
taper Norco. Respondent prescribed Norco to Patient D. On or about September 22, 2014,
Respondent noted that he must taper Norco at this point since Patient D’s postherpetic neuralgia-
continued to improve. On or about December 1, 2014, Respondent again noted that Patient D’s
postherpetic neuralgia had much improved and Respondent authorized Patient D’s prescription
refill for Norco “with the stipulation that this is the last refill for i:his medication,”’

>124. According to the CURES report for Patient D, between in or about January 2014, and
December 2014, Patient D filled a_pproximately eleven (11) prescriptions for Norco and two (2)
prescriptions for Soma, which Respondent prescribed. ,

125. Between in or about 2015, and 2016, Respondent had two (2) visits with Patient D.

126. These visits took place on or about December 21, 2015, and June 23, 2016.

127. According to Rgspondent’s_ medical records, Patient D’s medical problems during this
timeframe generally included, but were not limited to, left lumbrosacral back pain.

128. According to Respondent’s medical records, on or about December 21, 2015,
Respondent noted that Patient D still had left lumbosacral back pain, but Respondent was
doubtful that the back pain was due to postherpetic neuralgia. Respondent prescribed Norco to
Patient D. On or-about June 23, 2016, Patignt D complained of lingering back pain. Respondent
again noted that he did not believe the pain was due to postherpetic neuralgia at that point. .
Patient D requested a refill of his prescription for Norco, which Respondent provided. |

129. According to the CURES report for Patient D, in or about December 2015, and
February 2016, Patient D filled approximately two (2) prescriptions for Norco, which Respondent
prescribed.

130. In or about 2018, Respondent had two (2) visits with Patient D.
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131. These visits took place on or about March 1, 2018, and April 5,2018.

132. According to Respondent’s medical records, Patient D’s medical problems during this
timeframe generally included, but were not limited to, si.ngle seborrheic keratosis of the right
abdomen, upper respiratory infection, and back pain.

133. According to Respondent’s medical records, on or about April 5, 2018, Patient D saw
Respondent and complained of a lingering respiratory infection. Respondent noted that the
physician who was treating Patient D was “on vacation” and that Patient D had run out of
Tylenol-Codeine that was prescribed for back pain. Respondent authorized Patient D’s
prescription refill for Tylenol-Codeine.

134. According to the CURES report for Patient D, in or about April 2018, Patient D filled
approximately one (1) prescription for Tylenol-Codeine, which Respondent prescribed.

Patient E ‘

135. In or about 2013, Respondent had three (3) visits with Patient E.

136. These visits took place on or about February"20, 2013, July 22, 2013, and August 8,
2013. ' 4_

137. Abcording to Respondent’s medical records, Patient E’s medical problems during this
timeframe generally included, but were not limited to, lower lip sensitivity, recurrent herpes
simplex, cyst in the right upper thigh posterior area, and insomnia. |

138. According to Respondent’s medical records, on or about September 4,2013,
Respondent authorized Patient E’s prescription refill for Ambien for insomnia. Other than noting
“insomnia,” no diagnosis or other information justifyihg the use of the medication was
documented in the medical records.

139. Accofding to the 'CURES report for Patient E, between in or about January 2013, and
December 2013, Patient E filled approximately thirteen (13) prescriptions for Ambien, which
Respondent prescribed..

140. In or about 2014, Respondent had two (2) visits with Patient E.

141. These visits took place on or about January 30, 2014, and December 4, 2014.

11/
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142, According to Respondent’s medical records, Patient E’s medical problems during this
timeframe generally included, but were not limited to, severe eyelid dermatitis (eczematous type),
insomnia, and seborrheic blepharitis of the upper and lower eyelids.

143. According to Respondent’s medical records, on or about March 17, 2014, May 13,
2014, and October 1, 2014, Respondent authorized Patient E’s prescription refills for Ambien for
insomnia. Other than noting “insomnia,” no diagnosis or other information Jjustifying the use of
the medication was documented in the medical records.

144. According to tﬁe CURES report for Patient E, between in or about January 2014, and
December 2014, Patient E filled approximately thirteen (13) prescriptions for Ambieﬁ, which
Respondent prescribed.

145. In or about 2015, Respondent had three (3) visits with Patient E.

146. These visits took place on or about March 24, 2015, June 17, 20153 and December 3,
2015,

147. According to Respondent’s medical records, Patient E’s medical problems during this
timeframe generally included, but were not limited to, recurrent seborrheic blepharitis and
recurrent burning and tingling of the left lower lip, possibly related to herpes simplex labialis.

148. According to Respondent’s medical records, on or about June 17, 2015, and
November 5, 2015, Respondent authorized Patient E’s prescrip‘t'ion refills for Ambien, No
diagnosis or other information justifying the use of the medication was documented in the
medical records. |

149.  According to the CURES report for Patient E, between in or about January 2015, and
December 2015, Patient E filled approximately eleven (11) prescriptions for Ambien, which
Respondent prescribed.

150. In or about 2016, Respondent had two (2) visits with Patient E.

151. These visits took place on or about August 25, 2016, and December 29, 2016.

152. According to Respondent’s medical records, Patient E’s medical problems during this
timeframe generally included, but were not limited to, recurrent lower lip blistering and swelling.

/11
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153. According to Respondent’s medical records, on or about March 31, 2016, and August
25, 2016, Respondent authorized Patient E’s preseription refills for Ambien for insomnia. Other
than noting “insomnia,” no diagnosis or other information justifying the use of the medication
was documented in the medical records.

154. According to the CURES report for Patient E, between in or about January 2016, and
December 2016, Patient E filled approximately thirteen (13) prescriptions for Ambien, which
Respondent prescribed. _

155. In ér about 2017, Respondent had one (1) visit with Patient E. '

156. This visit took place on or about July 25, 2017.

157. During the Visit, Patient E complained of lichenification of his right lower eyelid.

158. According to Respondent’s medical records, on or about January 23, 2017, June 29,
2017, and October 23, 2017, Respondent authorized Patient E’s prescription refills for Ambien
for insomnia. Other than noting “insomnia,” no diagnosis or otﬁer information justifying the use
of the medication was documented in the medical records.

159. According to the CURES report for Patient E, between in or ébout January 2017, and
December 2017, Patient E filled approximately twelve (12) prescriptions for Ambien, which
Respondent prescribed. ‘ , '

160. In or about 2018, Respondent had three (3) visits with Patient E.

161. These visits took place on or about January 11, 2018, January 29, 2018, and March 8,
2018. '

162. According to Respondent’s medical records, Patient E’s medical problems during this
timeframe generally included, but were not limited to, superficial basal cell carcinoma of the left
neck and eczematous patch of the ri ght lower leg.

163. According to Respondent’s medical records, on or about March 29, 2018, Respondent
authorized Patient E’s prescription refill for Ambien for insomnia. No diagnosis o other
information justifying the use of the medication was documented in the medical records.

111/
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 164. According to the CURES report for Patient E, between in or about January 2018, and
December 2018, Patient E filled approximately three (3) prescriptions for Ambien, which
Respondent prescribed.

SECOND CAUSE FOR DISCIPLINE

(Using or Prescribing for or Administering Controlled Substances to Himself)

165. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, as defined by section 2239, subdivision (a), of
fhe Code, in that he used, prescribed for, or administered a controlled substance to himself, as
more particularly alleged in paragraphs 30 through 35, above, which are hereby incorporated by
reference and re-alleged as if fully set forth herein. ‘

THIRD CAUSE FOR DISCIPLINE
(Violation of State Laws Regulating Dangerous Drugs and/or Controlled Substanées)

166. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, as defined by section 2238, of the Code, in that
he has violated a state law or laws regulating dangerous drugs and/or controlled substances, as
more particularly alleged hereinafter: -

A.  Paragraphs 30 through 164, above, are hereby incorporated by reference
and re-alleged as if fully set forth herein.
B.  Respondent used, prescribed for, or administered a controlled substance

to himself, in violation of Health and Safety Code sections 11152, 11170, and 11180.

C.  Respondent issued prescriptions to Patients A, B, C, D, and E for
controlled substances outside the usual course of his professional practice, in

violation of Health and Safety Code sections 11152 and 11153.
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FOURTH CAUSE FOR DISCIPLINE
(Gross Negligence)
167. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, as defined by section 2234, subdivision (b), an.d
section 2241 .5, subdivision (d), of the Code, in that he committed gross. negligence in his care and

treatment of Patients A, B, C, D, and E, as more particularly alleged in paragraphs 36 through

| 164, above, which are hefeby incorporated by reference and re-alleged as if fully set forth herein.

168. Respondent committed gross negligence in his care and treatment of Patients A, B, C, |
D, and E, which included, but was not limited to, the following: : |
Patient A
A. Respondent chronically treated Patient A, a family member, for
postherpetic neuralgia and did not timely refer Patient A to a pain management
specialist. |
B. Respoﬁdent treated and prescribed medications to Patient A for medical
conditions outside the scope of dermatology practice, i.e., chronic postherpetic
neuralgia and insomnia.
C.  Respondent chronically prescribed Norco and sleep medications -
(Ambien and Sonata) to Patient A.
Patient B
D. Respondent chronically treated Patient B, a family member, for
postherpetic neural gia and did not refer Patient B to a pain management specialist;
E.  Respondent treated and prescribed medications to Patient B for medical
conditions outside the scope of dermatology praétice, i.e., chronic postherpetic
neuralgia and insomnia.
F. Respondent chronically prescribed Norcq and Ambien to Patient B.
/11
/11
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Patient C

G. Respondent treated and prescribed medications to Patient C, a family
member, for medical conditions outside the scope of dermatology practice, i.e., hip
pain, insomnia, and weight loss.

H. Respondent chronically prescribed Norco, Ambien, and phentermine to
Patient C.

Patient D

I.  Respondent chronically treated Patient D for posthgrpeticrneuralgia and
did not refer Patient D to a pain management specialist.

J. Respondent treated and prescribed medicatioﬁs to Patient D for a medical
condition outside the scope of dermatology practice, i.e., chronic postherpetic
neuralgia and back pain. |

K.  Respondent chronically prescribed Norco and Soma to Patienf D.
Patient |

L.  Respondent treated and prescribed medications to Patient E for a medical
condition outside the scope of dermatology practice, i.e., insomnia.

M.  Respondent chronically- prescribed Ambien to Patient E.

FIFTH CAUSE FOR DISCIPLINE
(Excessive Prescribing of Controlled Substances)

169. Respondent has subjectéd his Physician’s and Surgeon’s Certificate No. G 25265 to

disciplinary action under sections 2227 and 2234, as defined by section 725, subdivision (a), of

the Code, in that he committed repeated acts of clearly excessive prescribing of controlled

substances to Patients A, B, C, D, and E, as more particularly alleged in paragraphs 36 through

164, above, which are hereby incorporated by reference and re-alleged as if fully set forth herein.
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SIXTH CAUSE FOR DISCIPLINE

(Failure to Maintain Adequate and Accurate Medical Records)

170. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, as defined by section 2266, of the Code, in that
he failed to maintain adequate and accurate records regarding his care and treatment of Patients
A, B, C, D, and E, as more particularly alleged in p'aragra‘phs 36 through 164, above, which are
hereby incorporated by reference and re-alleged as if fully set forth herein.

SEVENTH CAUSE FOR DISCIPLINE
(General Unprofessional Conduct) ‘

171. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234 of the Code, in that he has engaged in conduct
which bréaches the rules or ethical code of the medical profession, or conduct which is
unbecomi‘ng to a member in good standing of the medical profession, and which demonstrates an
unfitness to practice medicine, as more particularly alleged in paragraphs 22 through 164, above,
which are hereby incorporated by reference and realleggd as if fully set forth herein.

EIGHTH CAUSE FOR DISCIPLINE ‘
(Violating or Attempting to Violate Any Provision of the Medical Practice Act)

172. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
disciplinary action under sections 2227 and 2234, subdivision (a), of the Code, in that he has
violated or attempted to violate, directly or indirectly, provisions or terms of the Medical Practice
Act, as more particularly alleged in paragraphs 22 through 171, aboye, which are hereby
incotporated by reference and realleged as if fully set forth herein.
iy
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SECTION 822 CAUSE FOR ACTION

(Mental Illness and/or Physical Illness Affecting Competency)

173. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 25265 to
action under section 822 of the Code in that his ability to practice medicine safely is impaired
because he is mentally ill and/or physically ill affecting competency, as more particularly alleged
in paragraphs 22 through 164, above, which are hereby incorporated by reference and realleged as
if fully set forth herein.

PRAYER

WHEREFORE, Comblainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician’s and. Surgeon’s Certificate No, G 25265, issued
to Respondent Michael Joseph Thoene, M.D.; .

2. Revoking, suspending or denying approval of Respondent Michael Joseph Thoene,
M.D.’s au_thority to supervise physician assistants, pursuant to section 3527 of the Code, and
advanced practice nurses;

3. Ordering Respondent Michael Joseph Thoene, M.D., if placed on probation, to pay
the Board thé costs of probaﬁon monitoring;

4,  Ordering Respondent Michael Joseph Thoene, M.D., if placed on probation, to
disclose the disciplinary order to patients pursuant to section 2228.1 of the Code; |

5. Taking action as authorized by section 822 of the Code as the Board, in its discretion,
deems necessary and properé and

6.  Taking such other and further action as deemed necessary and proper.

DATED: September 20, 2019 “(/

KIMBERLY KIRCHMEYER
Executive Diréctor

Medical Board of California
Department of Consumer Affairs
State of California

Complainant

SD2018800763
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