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‘PROPOSED DECISION

Admin.is{"cr’ative;Law Judge Deena R. Ghaly (ALJ), Office of Administra,tiveb
Hearings (OAH), State of California, heard this matter on August 19 through 23, 2024,

by videoconference.

Deputy Attorney General Wendy Widlus represented complainant Brian
Naslund, acting.in his official capacity as Executive Officer of the Podiatric Medical
Bbardi(Bqardﬁ); Adam B. Brown, Attorney at Law with-Brown & Brown, représented

respondent Michael Bastani, D.P.M., who was present ’tlhrougho_u..t the hearing.



~ During the hearing, the AL granted the parties' motions to seal Exhibits 7, 9, 4,

© 6,13, C through Y, and KK beeause they contain confidential patient information to an
extent that reda‘et,i_ng the information is ‘impra‘cticable; In addition, the"ALJ-o'rde‘red that
any transcripvt'prepared of t‘ne"proceedinos_ refer to the patient solely as Patient 1.
Consistent with this order, the patient at issue is re{erred to as Patient 1 in this

proposed decision.

Testimony and documentary evidence were received. The record was held open
| unt‘iltSepternber 6, 20_24, for complainant to submit.a second amend'ed accusation, the
operative voleadi“ng’_for'this ‘matter, and until'September 13,_.202‘4,v.f'ojr any res_ponse
from‘re‘spondent.; C,omplainant‘timely subrnitte'd the‘_s'econd a_me‘nded:accusation
which was marked Exhibit 23 and admitted into the record for jurisdictional purposes.

There were no other submissions, and the record closed on September 13, 2024.
SUMMARY .

» Complarnant requests the Board take disciplinary action agalnst respondent’s
Doctor of Podratrrc Medicine License Number E-5477 for alleged gross neglrgence
repeated negligent acts, failure to maintain-accurate records, and general ‘
unprofessional cyoi’nductin connection with the care and treatment, of Patient 1.
Connpl:ainant also requests an order awardin’g the Board its cdsts for investigating and
‘p’rose;u‘ti‘ng: the matter Respondent denies the allegations andfasserts the -e\ridence

does not support;.,d‘iscipvl_inar‘.y action.

Complarnant establlshed by clear and convrncmg evidence. respondent s
conduct warranted drscrplrne However, based on respondent s lack of prior discipline,

thez‘llmrted.‘s_,,c_ope\of h,rs ,m|sconduct, and other rehaorlrtatlon e\vrd‘ence,,revogatron of
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his license would be unduly punitive. A two-year period of probation with standard
terms is-suf'ficient,tb vprotect the public. In addition, respondent shall pay a reduced

cost award of $20,000-to the Board.
 'FACTUAL FINDINGS

Jurisdictional Matters

1. 'OnlJuly 12, 2018, the Board issued Podiatrist License Number E-5477 to
respondent. The license was in full force and effect at all times relevant to the charges

brought herein and will expire on February 28, 2026, ,uhl‘ess.rehléwed.

2. After ;the Board received and investigated a complaint about respondent
from Patient 1, tomplai_nant issde‘d an Accusation. Respondent timely filed a notice of
_ hearing._challenlg:igng the charges therein and requesting a hearing. Complainant

sub,jséquéntlyvisisuéd tWo additional a'ccUsa;cions, the First Amended Ac;ljsatiOn and
’postlf‘héa.rihgj;ivth“e‘“.b;SfeCOnd Amended Acc*u"sat‘i_on, whic’lﬁ;\_re‘mqqu,'spme- of the

, alle’g.af'gions charged;?g?inst“neg«pgnden’t._Pursuant to Gove‘rnmeﬁf_ Code section 11507,
any.’néw Q'_r diffeférjt charges set out in the First and Seconc! Amended Accusjatioris are

deemed controverted.
Complainant's Evidence.
PATIENT 1's TESTIMONY

3. In 'JQne» 2019, Patient 1-consulted with respondent about pain in her right
foot from a bunion, which'is a fluid-filled sac on the first joint of the big\to.e. As part of

the_cdnsultatiorj,:P;‘a\tien’tﬂ filled out a basic patient ,informatjonfo,rm_ where she wrote
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she was experiencing "sharp, throbbing" pain in her foot and that the pain intensified

when she stood on it. (Exh. 7, p. A139.)

4 In _additio’n'to-,parn,' bunions can also cause misalig'nment of the big toe.
Patient 1 ali‘so., h?,d? bd'nionri*i'ke .swelling' on the‘fifth_or.pinky toe, which curled in and
did not lie flat. Af,te‘r'_the' co_n_sultation, respondent recommended three surgtcal |
procedures forﬂPatient 1's right foot, a bunionectomy to remove the bunionvand
realig-n the big toe, a "bunio"nette " to remove the bunion-like 'gro'wth on her pinky toe,
and "hammertoe (also known as arthroplasty) surgery to stralghten the pinky toe: The

surgery was: scheduled for August 16, 2019.

¢

5. Prio_rf to the‘ sdrg’ery, on August 2, 2019, respondent met with Patient 1
for aﬁpre-oper,_ative visit and to.obtain her informed consent. At this visit, Patient 1
siQned several»pre-printed consent form’s,and received pre-printed instructions for
preparing for surge.r’y..Also,‘- respondent's;o'oke to Patient-1 about the planned

“surgeries..

6'.' , Aooording to Patient 1, at the 1p‘_re—operative visit, respondent gave her
general information about the planned surgeries but failed to discuss the recuperation
perio'd vincluding- how Iong"it- would be before she would be able to bear we'ight on
herfoot and whether once Patlent 1 could do so, she. would be able to walk long |
dlstances or dnve Further Patlent 1 maintained respondent dld not: tell-her she should
not fly: fort_he :frrst four to six weeks after the operation. Patient 1 had plans to travel to

Europe shortlil‘.afte'r the scheduled surgeries.

7. Also, Patient 1 did not recall that respondent spoke to her about
potential surgic_el(comp‘licatioﬁns during the preoperative visit; including the possibility

of encfo»dnte’r',i_n’g_‘t';ysts (flyuidi;fiﬂ!{led sacs) within the an’é during surgery. Patient 1 stated
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during the _hearing, "1 did ask questions but did not receive complete answers. Also, I
did not know what I didn't know. For instance, I didn't know there 'was‘even a

possibility that a joint would be removed.”

8. Pati_ent;1 recalled discussing possible s"c,arring from the surgery with
respondent _and, that he.told her it would be minimal because of the way he made
incisions. She-also recalled speaking to respondent about _usihgvmanuka honey on the
incision site to d~is’ihfec‘tthe wound and promote scarless healing: Patient 1 stated
respondent expressed mterest in this type of alternatlve medlcme but was

noncommlttal about whether he would recommend lt

' 9, Patient 1 did not recall respondent telllng her in detail what the surgical
procedure would entall Patlent 1 stated she did not-become aware-the hammertoe.
surgery |nvo|v_ed«the removal of a joint in her-pinky toe until after the surgery when,
during a po'stfopeﬁrati‘ve»ofﬁrce v‘.,isit, respondent removed the surgical dressing from
hler:'f'cjot and she found she could not move her pinky toe. Patient 1 was surprised and
dismayed to fih,.ishe ha"d-ldst her ability to move her pinky toe because she had not
expe,‘ri'en'cefd'pa,ih?linfthat region of the foot prior to the surgery and had only agreed to
the bunionette and,hamrnertoe surgeries for what she termed c.jesmetic reasons; i.e.,
because she understood ‘th.e's'e,ﬁprocedures would reduce the widthl of-her foot,

allowing her:to wear a wider variety of shoe styles.

10, - ’Pa‘tiéht“’fl did- hot recall respondent talking to her about possible -
complrcatlons from the surgery or whether she was Ilkely to experlence chronic pain.
Patient 1 stated she has expenenced constant pain since the surgical procedures

respondent pe]rfprmed ‘on her over five years-ago.
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1. During the su:,rgery, respondent inserted a screw |n Patient 1 s big toe.
.Patient 1-found the screw, whi‘ch turned out to be too vlong for her foot's anatomy, to
be extremely uncomfortable She: asked respondent to remove it-as soon as possible.
Respondent. attempted to but could not:remove: the screw: durmg a routine post-
operative office’ VISIt Patlent 1 was subsequently admltted toa hospltal where another

physician removed the screw.

12, Patient 11is a professor and she holds a Ph.D. Sh‘e_fisyarticulate' and
intelligent, but nothing in the record indicates her background includes a medical

education.
Board Expert

| 13, The Board retamed Anthony Poggio, D.P.M. to perform an expert review
and serve as |ts expert wrtness Dr. Poggro earned- hrs undergraduate degree in _biology
from the. Unlver5|ty of Callfornla Berkeley, and his Doctor of Pod|atry and’ Master s
Degree in Medical Educatlon from the California College of Podlatrlc Medicine (CCPM).
He completed'.hls; resrdency in-podiatric surgery at Pacific Coast Hospital in San -
Francisco and is ‘dual board certified in both podiatric orthopedics and podiatric |
surgery: Dr Poggro has held -teaching. posrtrons at CCPM since 1988 and has been in

prrvate practlce for over 40. years

’1,'4L ~ The: loard lnvestlgator provided Dr. Pogglo W|th Patient. 1's certified
medical records and a transcrlpt of the investigator's interview with respondent. After
revrewmg the medrcal records, Dr. Pogglofound respondent departed from the
standard of care in several respects Dr. Poggio- prepared a report of h|s flndrngs (see,

Exhlbrt 20) and testlfled about these flndlngs at the hearing.
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5. Dr. Poggio was particularly critical of how respondent addressed
obtaining informed cb‘nsen-t‘ before Patient 1 und'erwent surgery. Informed consent is l
commonly understood to mean the process of. effectlvely communlcattng a patient's
condition to the patrent and the optlons for treatment rncludmg the risks and benefits
of each choice. Dr. Pogglo stressed the need to avoid medlcaIJargon in the process.
He also stated the phys_laan-s communication style and approach must betcustomlzed
to the patient. For instance, ‘.Ianguage barriers must be;considered when treating
patients whose first language is not Englvish. Alllowing;\patients;-to, ask questions is,
acc'o‘rd_ing to Dr;Poggjo; an_*irn;portant component ot.achieving‘gen_u.ine jnformed
‘consent, as is 'dra_vy_ing pictures and diagrams. Dr. Poggio opined informed consent is
essential to meaningful medical care as it allows the patient th'e‘ o‘pportunity to

exercise agency over his or her medical care and body.

16, Dr’.‘Poggio 'opin‘ed‘respondent's' approach and p'ractices regarding
obtalnlng Patlent T s mformed consent reflected several defmencres and constituted

gross. departures from the standard of care.

7. As part of his anafIYSis, Dr. Poggio reviewed all \respondent‘s charts for
Patient 1, beginnind with a medic'al record dated 'June 26, 2019 Which respondent '
prepared in conJunctlon wrth respondent's initial examlnatlon of Patlent 1. Dr. Pogglo
oplned that under a sectron entrtled "History of Present Iliness;" there was. msuffrcrent
deta_r_l; Respo_ndent noted -Patrent 1is. experrencmg_ pain but did not document when
the pain s_ta_rtedj, -w«heth'er it was constant or inte_r’mitctent, or whether it was interfering
with Patient 1's daily acti.vities,v including those related to her work..‘Unde'r_aseCtion
entitled "Phys‘ical \Examination " respondent used an acronym, "ACC-‘" which..Dr Poggio
did not recognize.: Dr Pogglo also found the hotes msuffrcrently detailed, in¢luding

about mechanlcal problems Patlent 1 may have been experlencmg such as any limits in



the affected foot's movement and whether the pinky toe was curled or lay flat. Dr.
Poggic noted that.information on the issue of movement li«mitati_on_ informs treatment
options, including whether coniservative' treatment s‘u‘ch'.‘as o'rthOtics will suffice or
surgery will be'ne'cessary. .S.tmi_la’,rly; Dr. Poggio noted respondent's documentation did
not specify the exa'c:t:degree' of the intermetatarsal (IM) angle of Patient 1's hig toe.
According-to Dr Poggio the larger the IM angle, the bigger the bunion. Sucvhva
measurement is,’ accordrng to Dr: Poggro crucral to mformlng where the bone should
becut durlng the bunronectomy Dr.: Poggro also oprned respondent s farlure to note -
. thelM angle measurement rarsed rnformed consent |ssues because the extent of the
IM angle is related to the treatment options for bunlons and to certain post-operative
'con5|dera-t|ons such'as fecovery time and conditions (e.g., whether crutches will be

necessary and whether the patient will be able to drive).

| 18 - _'Dr.‘[’jog‘gio,a]so\;tpok issue with respon‘dent'sen}try _und'era 'sectjon

f entitliedg "Proc‘ed_u"re ‘Codes,"'_»in the June 26, 2019 record. Respondent wrote "73630 X-
RAY FOOT - 3 views," indicating he was ordering x-lrays of Patient 1's foot. (Exh. 7, p.
A144«[-capita|ized'text'in ortginal].) Dr. Poggio stated a "purist” would find the entry
mcomplete because it did not specrfy Whether the x- rays, respondent ordered were

'under werght bearrng or non werght bearmg condrtrons

1 9 ' ,'Dr. Pogglo d‘ete"rm)ifne‘d from respondentr's reé;orlds that-res‘po:nd_e'nt had
not ordered‘w'ei‘g:‘-ht-'bearing. x-rays and, as part of a generally deticient pre-opetative
process, opined that decision also constituted an extreme departure from the standard
of care. The scans.a physrcran orders as part of the initial review of a patient's .
condition are p:arti’of .prefoperatrve plannrng. Dr. PoAg,gro opmed respondent_shoulld
hayevyorde‘rted wevi;g;‘,htb:e'arin.g xfrays as part of his pre-operative '?‘pl,anning. Dr. Poggio

also opined'_thef)'(-[ray's respond'ent had ordered indicated the. presence of cystic bones,



the small fluid-filled sacs that svometimles develop inside a bone, Cystic bones can be
unstable and. may,’reoluire addit-i.onal stab:i.,lizin‘g> ha_rdvvareivvh’en_ioperated upon. Dr.
Pogg"io_ opined, because t‘here‘was some indication that Patient 1's first metatarsal .
showed signs of cysts‘,‘ r_espondent should have ordered additional studies, namely CT
or MRI scans, to 'd,etermine v\rhether‘andto what extent cysts existed in these bones as
part of the pre-operative planning process for Patient 1. However Dr. Poggi'o also
acknowledged. Patrent 1's x= rays were not clear and CT-and MRI scans are partlcularly

expensrve and not necessary for every podratrrc surgery.

20. Documentatlon from the August 2,2019 pre- operative visit is comprlsed
of A(i)-an Informed Consent for Minor Procedure form (see Exh. 7, pp A166-A167); (ii) a
: graph with multlple drawings.of the foot from-various angles annotated with,
respondent s notes and mrtraled by Patlent 1 (Ia’ at p. A168), (ilf) a form listing the pre-
ope,ratlve_dlagﬁnos_es_and planned surgrcal procedures and additional pre—prlnted '
information a'houtv:povss_iblle adverse outcomes (/d. at-p. A169); (iv) anadditional
consent pform.sig\n'ed‘ by Patient 1, respondent, and a witness (/d. at p'. A170); (v)
respondent's clinic's ca hcellation policy signed by Patient 1 and-a witness.(/d. at p.
A171); and ,,(_vi) a form en‘titled. "Foot and Ankle Surgery Information" which addresses
pre'-_surgery'inst'rg’ction regarding such matters as avoiding smoking and 'dﬁiscontinding
ce‘rta’_‘__}in;m“edi.catio;rljsr prior.to surgery, recovery. room procedures, postoperative
instructions, ,and"c_ondvi‘t_ions*vunde’r which patients sho‘uld’conta’ct their treating

physician post-surgery (Jd. a/txkpp. A172-A175).

21.  Dr. P;ogrgio opined respondent's use of a diagram during the informed
consent process. is:generally cons.idered’an effective process for obtaining informed
consent however,.in-this case, the text respondent hand-wrote . next to one of the

~ drawings of a foot was unreadable and was not placed near where the planned



surgerles would actually take place. Regardrng the. form settlng out the diagnoses and -
the. proposed surgery at EXthlt 7, page A169, respondent had hand-written the
proposed surge_rl_es as follows:"Bunionectomy; correction of bunionette, 5th digit
hammer toe correction." Dr; Poggio found respondentv's notes to be toojargon-laden
particularly the use of the term "bunionette.” While he found the preprinted informed
consent form on the followmg page to be generally acceptable in the mstant case Dr.
Poggio found it'irisufficient because it references back to the'proposed surgery
Iang,ufage and ther‘,efore, 'reading the two for‘msvtoge‘ther, there i‘s;no clarification in

Iayo‘erSOnrlanguage deseribrng' the proposed surgeries.

22.  Dr. Poggio also found the post—‘operati{ve instructions inthe Foot and
Ankle SUrg‘ery'Info‘rrnation form at Exhibit 7, _pages A17'2'-through A175 to'be-
: rnadequate and falllng short of the standard of care.In’ partlcular Dr Poggio was

crltlcal of the lnstructlons regardlng werghtbearlng status Wthh provrde as follows:

Foll'o‘wing SOrne foot and an‘kle surgeries, patients may be
allowed to bear weight on the operated limb in a post-op
shoe‘.-In other cases, absolutely no weight beari?n‘g will be
. »a'AIVIow/e_,dfon the operated Iim.b.:rf‘or‘up to 2 rn’ont‘hs‘avfter the
surgery. I‘Will drisc’uss the weight’be,aring»requi‘reme‘nts of

your. procedure with you before surgery.
(Exh: 7, p. A173.)

23, Dr Poggro found the range of outcomes for welghtbearlng status as they
are expressed m the Foot and Ankle Surgery Informatron form to-be V|rtually
meanifigless since. it ,en,com‘passes all outcomes from no-limitation on bearmg.-weight

on the;tr‘ea.ted‘kf,oot to an extended period where the patient would be unable to bear
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weight on the treated foot. Dr. Poggio determined respondent's failure to discuss
recuperation time and questlon Patient 1 about her lifestyle, work responsibilities, and
post-surgery plans as establlshed by his failure to document such communlcatlons

constituted an extreme departure from the standard of care.

24, Asummaryof Dr. Poggio'sﬁndings regarding respondent's approach to

esta,b_IAis'hing informed consent is as follows:

The chart lists'a consent form which shows markings on. it

ofall the éurgicarlt sites. - There is mention of f'screws‘ beijn'g

\_use‘f"d,.' iT:._herie _are‘ pre; and. post-instruction:s given to the-
'patiént.‘IMOSt of‘the forms are rather templated and generic

for S_ur_geries in ge,nerat. Each surgery has inherent risks.

Info’rtning;the patient of reasonable risks is part of the

lnformed consent. Use of hardware should also be lncluded

o in the dlscu5510n Iti is expected that the doctor speak in-
Iayman $ language explalnlng what is (5/c) procedures belng

-' v\ 'contemplated ThIS would include removing bone i in the

‘Jomt asisthe i lssue with the fifth digit surgery.

. Th‘,e,,pait‘ient'ys-,cqntenti_on is th:at she didn\ot co.nsentfto‘ this
-‘pa(t\_i;ular proced{ure,dn the fifth toe be_c.ause_vs_hle a,“pparently, '
did:not nderstand that part of the joint was going to be
r,ern,ov;ed-. But more importantly it is hercontention that
- there was-no pain.ass,ociated with the digit. She also felt
thisiwas dOne-On a more cosmetic basis. Whether it was

.cosmetic or otherwise . . . needs to be clearly delineated.
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The more documentation there is the better the ability to
determine what the doctor told the patient vs what the

patient may have remembered.
- Conclusion

Not explaining a surgery in terms that the patient can
u‘nd’erstand is an extreme departure from the standard of

care....

(Exh. 20, p. A376. [underlined text in original].)

25.  Respondent scheduled post-operative visits with 'Patientﬂ starting three

V days after surgery ahd.docume_nted each of these visits in Patient 1's medical records.
Dr. Poggio found fault with respondent’s documentation of a post-surgery office visit
that took place on August 28, 2019 (Exh. 7, p. A152), 12 days after respondent
performed surgery on Patient 1. Dr. Poggio noted that, as with the pre-surgery
examination, resp‘yor‘\d‘eht did not document whether_he‘ had measured the range of
métion of the toes upon which he had‘operated. Sirhilarly, Dr. Poggio noted
respondent’s documentation of Patient 1's next post-surgery office visit, on September

13, 2019 (Exh. 7, p. A157), did not address Patient 1's toes' range of motion.

~26. © As noted above, during Patient 1's surgery; respondent had inserted a
screw to secure éjoinf in pléce; The screw was long for the joint, protruding out-from
the ‘surgi_cal site. Respondent’s: documentation does not reflect this development until
his notes for Patient 1's-September 13, 2019 office visit, where he writes: "pt was told
that after starting to ambulate the screw might cause pain in that case it needs to be

romved (sic). pt expressed verbal understanding.”(Exh. 7, p. A158.)
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27. Durmg the September 13, 2019, visit- Patrent 1 disclosed to respondent
that she had been walkmg on the treated foot and drlvmg with' rt both agamst
respondent s~orders~ She also disclosed her plans to fly to Europe Respondent s
documentation. of h|s response to this information is as follows "pt was once agam
advised not to: drlve on the R foot and refrain from excessive Walklng . pt was also
| advised that being on the pIane will cause more swellmg in the limb.and it needs to be

avoided if possrb.lej.'f (Exh. _7,_ p_. A158))

28. Dr Pogglo found respondent s documentation about screw placement
and the needto remove it, as well as his instructions reiterating she should not walk,
drive, or fly to be inadequate. Dr. Poggio stated there should have been a "wrap up

sentence" in the;n‘:‘o_tes -about_th;ese-issues.

29: Beglnnrng shortly after Patiént 1 s surgery, she and respondent began
textmg back and forth about her condltlon a form of communlcatlon Dr. Poggro _
stated was. becommg mcreasmgly the norm and therefore he was. agnost|c about
whether thrs _‘commun|cat|on;~method meets the standard of care. However, Dr._ Poggio
opined)the'-discussiOn of manuka honey in the texts.‘(see‘, Exh. -7,-W'pfp A222-A223),
fndi_catjed there v;(,e‘re Unres_o'l\véd issues in Patient 1's mind and t’h‘erefore further
sup'por'ted Dr. ..Pog"g'io'sopiniOn that respondent's pre—oper‘ati.v\'/e session had not fully

explored and addressed respondent’s post-operative needs.
Respondent'sﬁ'Evid'ence -
- 'RESPONDENT'S TESTIMONY

30, V,‘Reﬁspﬂondent attended college at the University of Houston, leaving
before g;rfaduatin_‘g"to attend' New York College of Podiatric Medicine where he
received his‘Do_c'to‘r of Podiatry degree. He completed residencies in rear foot and

| | 13



anklé surgery and:in surgery at the New York College of Podiatric Medicine,
Met‘ro"p'olitan Hospital, ;Linc:ovin"Hosp-itaI,rand Harlem\HospitaI; Respondent has been a
licensed podlatrlc surgeon in Cahfornra since 2018. He works at two clinics, Irvine Foot
and Ankle, where he is an owner, ‘and Orange County, Foot and Ankle, where he is an

associate.

- 31 Re_'s_'pondent's recford—ma"lging procedures involve‘a;combined effort with
clinic staff. Staffco;mplete th‘e areas calling for general ._patient information and also
take.and recor‘dysta\rndard vital signs. Respondent speaks to the patient during the
office visit and then, after c‘ompleting the examination, goes to his office and inputs all
the'info,rmatio;n‘on‘ h,is:'la‘ptop,c'o.mputer. Respo_ndentb,el_ieveszhi'rsimemory-is~strong SO
.h_e can input évery:thri‘ng:his"'patients tell him even though he does.not tak“e‘.
contemporaneo'us*n.otes; Re;s'lp‘ondent uses some abbreviations -i»ncludi’ng "ACC," which

~ respondent stated stands for "area of chief compla-int."'

32, Respondent malntalned he evaluated Patient 1 S muscle power during
the! |n|t|al consultatlon ratmg her as havmg five out of five, the highest ratrng, in four
dlrectlons The test is. done by asklng the patrent to push her foot down as though she

is pushmg on a»c_a,_r.sga,s pedal.

33, Resp_ondent maintai-ned his standard informed consentlmethod and the
one he used when‘_‘,.treating Patient 1, is to ekpla_in all options andfadyise'surgery |
, shv'ou’:ldi'b‘e a last résort. He stated he ‘aVIWa»yls keeps a foot model ift his hand as he
explains' p‘rocedur‘es and-uses it to helb the patient understand his surgieai pians
-Respondent recalled explamrng the hammertoe surgery to Patrent 1 and that she

asked questrons about it though he does not remember specifically what she asked
1/
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34, Ih geneéral, respondent's recollection of the discussir()ns he had with
"Patlent 1 at the pre operatrve meeting was that they were "extensive" and-Patient 1
asked many questlons Respondent explalned the darkened shadmg he drew on the
diagram of the foot (see; Exh 7, p A209) indicates where he planned to cut Patient 1's
bone for the bunronectomy, the words he wrote on the left side are scar,'f""pin~ "UAP"
and " screw " "AP" stands for arthroplasty Regardlng the preprlnted forms llstlng
surgical compllca-t_lons, respondent stated these are provided as part of rnformed
consent p‘rocedu,res.in;lh_i/s‘:elinic and noted many of th,ese _compl‘tc_ations are out of the .
medical'proyider,s‘ control, With respect to helping the patient p.llan‘for post-(surgi.c;al, :
Iimitations’,-respondent.'bel_ieveshis procedures are, if-anything; r';ﬁore thorough than
other 'practitiO‘ne'rs‘ For instance, he offers a crutch train\ing sessio'n in"advance of
surgery, somethlng Patient 1 did not attend. Regarding her travel plans respondent
stated Patlent 1 not only farled to reveal them to him before surgery but did not

,mentlon them;untrl the third post-operative visit on September 13, 20719.

L ,3S,~ .-‘Re’s;pond_ent di's‘agreeswith Dr. Poggio that his presoper‘ative testing was
insuff_iciént;- _The)._;(,}-,r'a"ys; he ordé,red were "partial,” ,n_ot 'non-weig:h-t'b,earing.- Reg.arding
wheth,e_r,'h‘e_shoutd' have ordered CT or MRI studies to determiné whether Patient 1
had‘fcy,s'tic boneés, 'réspond_ent stated he did not do that because there were no signs of
cyst,i_c:\}bones—pre“-su\.rgery. When he -observed "cystic ‘ch.ange‘s'.' in_the he‘,ad of the first

metatarsal bone dfuring'surgery, he noted it in the operative report. -

36. '-vR'e:’sponden_t stated he stresses open and ‘r_eady communication-with his
patients posthurg'e'ry and th‘jat is why he provides them with a.cell number with whi»ch
,.they can text- hlm anytlme The number is a Google' number that forwards calls and
messages to hlS personal ceIl phone He also generally-; schedules frve post- surgery

offlce visits to vm&o;’n;ltor his patients' progress and healing.

15



37. Respondent considers Patient 1 to be more headstrong than most
patients he seesand that she came to the initial consultation already adamant she

would undergo surgery, pe'_r'haps because he was not t‘he,fi,rs‘t doctor she consulted.

38. After her surge‘r'y,resbcjndent deseribed Patient 1 as noncompliant. He
disagrees that.he fa"l,IeWedorjen'couraged,,her idea to ‘use'm'anuka ‘honey on her wound,
stat-ing "I do not-experiment on my surgical patients.” His routine practice is to
personally cha‘nge_su'rgical-dressings until they are no longer needed yet, in a picture
Patient 1 sent to him, he saw she was using a dressing type he does not use. Her
disclosures to hifm}th'at she had been walking and driving beforeghe.clea'revd-he'r for

these activities furtherunderscored for him that she was not heeding his advice.

39. . ;Despite" his d,isagreentents with some of the ﬁndings _stemr'ning from the
disciplinary actioniagainst his license, respondent maintained.he“has-seen the .proeess
asa Iearnlng opportunlty and made some changes to his practice including using a
new,; clearer dlagram of. the foot and Ieavmg out all medlcaIJargOn in h|s explanatlons
of procedures to patlents Addltlonally, respondent stated he now- exclusnvely orders

welghtbearlng X- rays for all hls patlents
Respgn‘de’n‘t-‘s ;Exp‘ert

40. | Res‘bondent retained Babak Baravarian, D.P.M. as his _expert consultant
and wrtness Dr Baravarlan obtamed his undergraduate degree from. the University of
Southern Callfornla and his Doctor of Podiatry degree from CCPM. He is dual:board-
' certl_fled in forefoo,t surgery. and in hindfoot/ankle surgery. He has been in private
-practice for over 24.years, including 10 years when he also taught at the Umversrty of
Callfornla Los Angeles (UCLA) Dr. Baravarlan formerly served as. the chief of podiatric

. foot and ankle surgery at Santa Monlca/UCLA Medlcal Center and is the current



section chief atProv’?idence St. John's Medical Center. He has written multiple books,
book chapters, and published articles on topics related to footand ankle surgery. In
addition to his private_vpractice!~Dr. Baravarian supervises podiatry fellows at the

University Foot and Ankle Institute.

41, In revieWing res‘pondent's case, Dr. Bara\)avrian read-th’e Bo’ard"s
accusatron, its rnvestrgatlon frle including-a transcript of the Board's interview of
respondent Patlent 1's medlcal records and related documents, Dr Poggio's report,

and respondent's curriculum vitae.

42. Dr Baravarlan noted the standard of care means the 'median’” standard
not the optrmal or absolute best practlce Applymg this standard Dr. Baravarlan stated
he does not agree W|th Dr. Pogglo s findings that respondent’s record- keeplng did not
meet the standard of care. On the contrary, Dr. Baravarian having observed small
varlatlons in- speII‘lng, abbrevrat|ons and the like in respondent's entries under the
prefllled template headrngs opined these demonstrated resporident customlzed his
notes to the specrfrc crrcumstances of h|s patients, an mdrcatron of valrd record-

keepmg

' .-4'3.' . Dr. Baravarlan also dlsagreed with the extent of documentatlon Dr.
Poggio opmed was necessary- for record-keeping to be within the standard of care. Dr.
‘Baravarlan opmed such detalled documentation was lncompatlble with the. tlme '
pressures and competlng demands of physraans He further opmed the standard of
care for record+ keeplng allowed for drscrepancres and varlatlons As Dr. Baravarian

express{edvm hls-report.

_' [Htis’ rny experience there is a wide va:riety of medical

: reterd:‘doeumentation. In the busy office setting, medical
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record_d’o‘cumen«tavtion is ott_en .abbre’v-iat’e‘d and limited to
the si'gnifica'nt facts presented'at the time of the 'offic"e visit.
Whlle electronlc medlcal records have |mproved the
_Ieglblllty, the templates used create medlcal records that do
: not reflect all of-the details of the physrcuan/patlent t

mteractlon
(Exh. LL, p. B282))

(\44. Thus, br._Baravariajn disagrees not only with Dr. Poggio about the

' p‘rot}ocolrequired for stahdard of care medical record-keeping but alsoabout whether
—medrcal records necessarrly capture everything that occurred or was or was not
communlcated durlng the office visit. Accordmg to Dr. Poggro because of the
lmportance documentatlon has‘become to the’ medrcal,professmn and how it works to
protect both pat|ent and provrder itis a safe assumptlon that; if somethmg is not
mcIuded in the medlcal records, it did not. happen Dr. Baravarlan believes, particularly
-under the stress of a busy practlce it is p055|ble that medlcal records "do not reflect all

of the,?deta.lls of»\th’_e physician/patient interaction.”

45.‘ Dr. B'a“ravarian found respond‘ent's documentation of Patient 1's informed
consent durmg the preoperatlve office visit to not only meet but exceed the standard
: of care. In partlcular durrng the hearmg, Dr Baravarlan pomted out respondent s use
: ofa dlagram to constrtute exceptronal care as, in ' his vrew |t provrded very. clear and .
complete rnformatlon about respondent.s surgical plan. Dr. Baravarlan'dld not find
res'pon’dent's‘:ha‘ndwriting to be illegible. In his report, Dr. BaraVa1rian summed up his

-evaluation of respondent's efforts to obtain informed consent as follows: |
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In this case, the patient was seen twice prior to surgery. She
had an initial visit with appropriate documentation of her
problems, a discussion of her foot issues, and discussion of
treatment options. The patient was then seen at another in-
office visit to review and discuss the surgical consent prior
to surgery. This visit again detailed her foot problems,
provided her with a comprehensive informed consent,
including risks, potential complications, options, pre and
post operative treatment plans, and an image of the foot
with markings of the procedures and the screw fixations
being used. I believe this consent is not only an excellent
'exarﬁple of a consent form, but also a comprehensive
example of a proper éonsent from. I also believe the patient
had multiple oﬁportunifies to meet with the doctor and ask
questions and be involved in the full decision-making
process prior to undergoing surgery. She‘was given full

disclosure of the procedures.

(Exh. LL, p. B287.)

46.  Dr. Baravarian vociferously disagreed with Dr. Poggio's conclusion that
respondent’s preoperative planning, as reflected in his documentation of his pre-
operative office visit with Pétient 1, constituted an extreme departure from the
standard of care, calling Dr. Poggio's opinion in this regard "completely irrational." -
(Exh. LL, p. 288.) Dr, Baravarian addressed the main three deficiencies Dr. Poggio found

in respondent's pre-operative planning - failure to order weightbearing x-rays, failure
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to order CT or MRI scans to determine whether Patient 1 had cystic bones, and failure

to question Patient 1 about her post-surgery plans - as follows:

~ Weight bearing x-rays are often considered at academic
institutions to be best practice for foot and ankle care.
However, there is no reason that doing a non-weight
bearing x-ray is below the standard of care. At UCLA and
within the ortho'p‘edic community, non-wei‘ght bearing x-
rays are more often done than weight bearing x-rays. It is
commonly done-in the community by reasonable
practitioners. Furthermore, there is no reason that proper
diagnosis and radiographic examination of the fodt and

_ankle cannot be performed without weight bearing x-rays.

The [preoperative] evaluation of a bone cyst is not standard
of care on all foot and ankle cases, not on all bunions. If a
cyst is considered a high likelihood, a CT or MRI may be
necessary, but if a cyst is mildly suspected, standard x-rays
are within the standard of care. Furthermore, if MRI.and CT
[imaging] were used on all suspected cases of a cyst, the
insurance industry would have problems with excessive

spénding under that standard of care.

[Respondent] noted a possible cyst, and my review of the
‘radiographs showed the bone quality to be within the
norms of a healthy woman of the patient's age. I do not
believe advanced imaging was required as the standard of
care at this level of care. I believe that this type of problem
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can be found in many cases of osteotomy and needs to be
dealt with at the time of surgery, as [respondent] clearly did

very well.

Finally, the idea that a physician needs to be sure to plan
t'he‘ patient's daily activities, trips and full schedule prior to
care is not within the standard of care. ... It is my opinion
that the onus of surgical planning is partly on the doctor
and partly on the patient. In this case‘, I believe [respondent]
clearly discussed the surgery, detailed the preoperative and
post operative timeline in his informed consent with
adequate instructions, and considering the extensive time
he spent texting and caring for the patient in a very timely
manner, [respondent] was thorough and valued the

patient's wellbeing.
(Exh. LL, p. B289.)

47.  Dr. Baravarian also found nothing suggesting practices outside the
standard of care in the text message exchanges regarding Patient 1's questions about
using manuka honey on her surgical site and her travel plans, including respondent's
direction to avoid both. As not_ed above, Dr. Baravarian does not share Dr. Poggio's
opinion that physicians are required to engage in in-depth questiéns about a patient's

post-operative plans as parf of the preoperative process..
CHARACTER REFERENCES

48. R‘,espondentAenjoys the professional support of colleagues and patients,

including Jonathan Bennet, a fellow podiatrist who owns four podiatry clinics including
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one where responde-nt,has worked. Dr. Bennet, who both testified at the hearing and
wrote a letter of support, is familiar with the disciplinary charges against respondent.
He considers respondent to be an outstanding pr'of‘eésiénal and someone who
exercises good judgment in his practice. Mahadi Bahara, Esq. is a personal injury
attorney who has known respondent for several years and was treated by him after
injuring his foot. Despite reading the disciplinary charges agai‘nst“him, Mr, Bahara
remains supportive of respondent and would not hesitate to return to him if he
needed further treatment. Mark Wardenburg is a chiropractor and the owner of a
clinic, 'Il‘rvin"e 'Physical fMedicine' and Rehabilitation. Dr. Wardenburg-routinely works
with rvesipc’jndent,r«refferr;ing p'atients to'him. Respondent recently.éper‘ated on Dr.
Wardenburg's danhter, perforfning complicated surgery to repair ligaments and
tehdons after she was injured. playing volleyball. Despite reading the disciplinary
charges. brought against respondent, Mr. Wardenburg does not hesitate to continue

referring patients'to respondent.

49, - In.,addition‘ to the character-witnesses who testified at the hearing,-
multiple current and former patients, all of whom espoused their knowledge of the
charges brought ag.ainst respondent, wrote letters of support uniformly expressing
their satisfaction with, and trust in, respondent's care as their physiician. (See, Exhs: AA

through JJ.).
CosTs.

50. Co‘mplé,inant incurred $4,740 in investigative costs, $20,888.75 in
prosecutorial costs, and expert fees of $975 for Dr. Poggio's services, a total of
$26/,603.75. This.amount is,dee_rﬁ,ed reasonable given thé scope and complexity of the
" case, Re:s,ponde.‘n_t_,did not present any evidence regarding his financial circumstances
andfw,he.thervt_hey;preve‘nte'd' Him from paying the Board's bosts. ‘ |
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LEGAL CONCLUSIONS

General Provisions

1. ‘Business a‘ndflPro,fessions Code section 2222 (further statutory cites are to
the Business and Professions Code unless otherwise designate'd) gives the Board the
authority to enfqrce' the Medical Practice Act (commencing with section 2000) as to
doctors of podiatric medicine. This authority includes revocation, suspension, or other
restriction of any certificate of a doctor of podiatric medicine. Pursuant to section
2497, the Board may discipline a podiatric medicine certificate for any of the causes

~ set out in Article 12 (commencing with section 2220).
2. Section 2229 states:

(a) Protection of the public shall be the highest priority for

« the Division of Medical Quality, the California Board of
Podiatric Medicine, and administrative law judges of the
Medical Qualify Hearing Panel in exercising their

disciplinary aufhority.

PN

(b) In exercising his or her disciplinary authority, an
admivhistrative law judge of the MedicalQu_ality Hearing
Panel, the division, or the California Board of Podiatric
Medicine shall, wherever possible, take action that is
calculated to aid in the rehabilitation of the licensee, or
where, due to a lack of continuing education or other

reasons, restriction on scope of practice is inaction, to order

restrictions as are indicated by the evidence.
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(c) It is the ‘in’geht of the Legislature that the division, the

- California Board of Podiatric Medicine, and the enforcement
program shall ~se':ek out those licensees who hév_e
demonstrated deficiencies in co-mpetent_:'y and th’eh*téke
tho,ls"e‘r a._cti'on,as., ére indicéted,-with priority given to thdse
measures, including further education, rest»rictions from
practice, or»oth'er means, that will remove those
deficiencies. Whére rehabilitation and protection are

inconsistent, protection shall be paramount.
Burden and Standard of Proof

3. 'As the moving party, complainant bears the burden of proof. (Evid. Code,
§ 500.) The appli;é_ble standard of proof is clear and co;hvinéing evidence. (Ettinger v.
Boarq’ of Medical Q_uaﬁ'zj/Aséurénce (1982) -135 Cal.App.3d 853, 856.) Clear and
convincing éA\’/ide'nce'jreq‘uj‘ré‘sa'finding of high probability, or eQi,dence~so clear as to
leave .no';sub‘s,tahtial doubt; sufficiently strong evidé.nce to command the unhesitating
assent of every rea'éonable mind. (Katie V. v. Superior Court (2005).130 Cal.App.4th
586, 594.) |

Causes for Discipline
GROSS NEGLIGENCE

4. As a first cause for discipline, compléinant charged respondent with
gross negligence in violatiqn of section 2234, subdivision (b). Gross negligence-is "the .
want of 'evén scant.care.or an extreme ,depart.ure from the ordihary standard of care.".
(Kearl v, Board ;o_'ﬁMed/Zfa/ Quality Assurance (1986) 189 ;Ca‘I;App,.3rd 1040, 1052.)

Simple negli_‘gen’_c_;“evis merely-a departure from the standard of care. (Id. at 1054.)
. Dy | ‘



5. The standard of care requires the exercise of a reasonable degree of skill,
knowledge, and care that is ordinarily possessed and exercised by members of the
medical profession under similar circumstances. The standard of care involving the
acts of a physician must be established by expert testimony. (Podiatric Medical Board
V. Super/bf Court of City ano’ County of San Francisco (2021), 62 CaI.App.Sth 657;
Elcome v. Chin (2003) 110 Cal.App.4th 310,317). It is often a function custom and
practice. (Osborn v. Irwin Memorial Blood Bank (1992) 5 Cal. App.4th 234, 280.)

6. In the operative pleading, the Secohd Amended Accusation, complainant
references generally the 37 paragraphs of factual allegations underlying the grounds
for discipline and highlights five - respondent's "failure to accurately edit Patient 1's
chart (notes;“-resp‘on‘dent»‘s‘ failure to explain Patient 1's recommended surgeries in
layperson terms; respondent's failure to document the language he used to explain
the recommended surgeries; respondent's failure to order preoperative weightbearing
x-rays; and respondent's failure to appropriately assess the timing of Patient 1's
proposed surgery in light of her postoperative schedule - in support of complainant's

gross negligence charge.

7. As to the first higghlighted factual allegation, failure to accurately edit
Patient 1's chart notes, "accurate editing" was not a phrase that appeared in any of the
expe.rt_ reports or.other exhibits and was not discussed or explained during the
hearing. As such, nothing in the record supports a finding that this allegation was
substantiated. Therefore, there is insufficient evidence to find respondent committed

gross negligehce based on failing to accurately edit medical charts.

8. As to the second and third highlighted factual'allegations regarding
properly explaining and documenting the proposed surgeries, as set out in Factual
Findi'ngs 15 to 24, Dr. Poggid opined he found respondent's pre-operative discussions
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with Patient 1 too jargon-laden and unclear to fully inform her about the brocedure,
and.its benefits and risks. Dr. Poggio relied primarily on respondenf’s documentation
of the discussions in his chérting‘of the two office visits Patient 1 attended before the
surgery. At the hearing, as sé,t outin Factu’é‘l;Find;ings»G to 11, Patient 1's tes',tim'ony
also supported a finding that respondent's explanation fell shor;c- of the mark and left
her surprised and unprepared for the post-operative changes to her foot. Even
respondent’s own testimqny regarding Patient 1's attitude and his sense she knew
what.sh_e wanted before his initial consultation with her (see Factual Finding 37)
support.Dr. Pogg:.jo:'siopin,ion that re’spo‘nd\e‘nt's explanations were somewhat rushed
and incompléte as.she- §é_erﬁed, as least aécofdzihg_to respondent,.already familiar with

the information and set on proceeding with surgety.

9, In his expert testimony, set out at Factual Findings 45, Dr. Baravarian
cat’egori'c:ally disagreed with Dr. Poggio, stating informed con‘sent is a shared
fespoﬁsibility_ a‘nd‘that, if a physician gives at least a;b’asit_.ovérviéw 6f the surgery and
the :pgti,entws'qff‘i;i‘erifhti:r;ne'_a;nd opportun‘ify to ask questions, the standard.of care in
this regard has been met. S.‘ir_,nilérly,- Dr. Baravarian did not find anything amiss in
respondent's record-keeping, noting his use of diagrams was exceptionally useful and

thorough.

10. Looking beyond the exact wording 'r_es,pon,_dent‘usec,_l or documented,
how,ej,lver( the,‘ overall picture of 'responden‘t;s pre-opgrafive p‘rci)<::-,e‘s_s _s.up'po,rts" é finding
thét ‘respondehf éXplained fh.e;"prOposed surgeries without giving Patient 1 the
information she_v,ne"ejded tb‘-understand their compbnents and rémifications. Contrary
to Dr. Poggio's findings, "bunionette” and even "arthroplasty" are n.ot nec,e'ssarily
entirely inappr@priate, especially when speaking to an educated patient such as Patient

1. But; u"n_less’thglp‘atient"has,been throug'h the process before or is herself medically

£
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trained, she is unlikely to understand what the words mean for her own experience. In
that sense, respondent did not meet Patient1's needs to understand what will happen,
how she will feel after surgery and what, if anything, is likely to change in her ability to
ambulate and move her foot Respondent's failure to explain these issues appear in
both the ewdence of the actual communications between respondent and Patient 1
and in the diagrams, short-hand notes, and templated pre-printed information sheets

Patient 1 received as part of the pre-operative process.

11. Because informed consent bears on important | issues such as agency and
.bodlly mtegrlty, Dr. Pogglo s determmatlon that a failure to meet the necessary
standard of care in‘ obtammg |t constitutes an extreme departure is credited. By

operation of Iaw,‘:such an extreme departure necessarily constitutes gross negligence.

12. . Regarding whether respondent commiitted an extreme departure from
the standard of 'care and the”refore is liable for gross negligence for failing to order
weightbearing xfrays, Dr. Poogio and Dr. Baravarian again arrive at opposite
concIUsion_s. As set out in Factual Finding 19, Dr. Poggio opined respondent's decision
represented an extreme departure from the standard‘ of care. As set out in Factual
Find'in,g;v46, Dr. Baravarian described weightbearing x-rays as more commonly used in
academic institutions and fall lnto the category of best practlces not within-the
commumty standards the standard ‘of care is intended to _encompass. Here, Dr.
Poggio' soplnlon IS more’ persuaswe particularly because, as:set out.in Factual Finding
3, Patlent 1 wrote on her patlent information form presented at the initial consultation

that she experlenced increasing pain when standing.

13. Corhplainant‘s\allegation that respondent's failur“e.to affirmatively inquire
into Patient 1-'5'PQ5f‘9P¢fatiV¢ travel plans and schedule'-stjrg'en?y to accommodate
them constitutes gross negligence is supported by Dr. Poggio's-opinions. As set out in
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Factual Findings.23, he believes the standard of care requires all of the responsibility
to understand a patient's circumstances falls on the physician to ascertain through
close questioning. Here, though, Dr. Baravarian's view of shared responsibility, as set
out in Factual Findings 45 thro'ugh 47, is more persuasive. While, as noted above,
Patient 1 may not have the medical knowledge to know what questions to ask about
the procedures, their potential complications and risks, etc., she is in a far better
position to affirmatively share with her physician the specifics of her life; including
such things as travel plans. Patient 1's decision not to share this information pre-
surgery cannot be deemed a failing on respondent's part. Thus, no finding of gross
negligence is made based on respondent's failure to question Patieht 1 about her

post-operative plans:
REPEATED NEGLIGENT ACTS

14, As a second cause for discipline, complainant charged-respondent with
repeated negligent acts in violation of section 2234, subdivision (). Pursu{anvt to
secti'on 2234, subciivision (c), "[t]o be repeated, there must be two or more negligent
acts or omissions. An initial negligent act or omission followed by é separate and
distinct departure from the applicable standard of care shall constitute repeated

negligent acts.”

15.  Assetoutin Legal Cc;nclusions 8 through 12, multiple acts of negligence
were established. Thus, they also establish that respondent engaged in more than two
acts of negligence. Cause therefore exists to discipline respondent's license pursuant
to section 2234, subdivision (c), for repeated acts of negligence.

/1

11/
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FAILURE TO MAINTAIN ADEQUATE AND ACCURATE RECORDS

6.~ The Third Cause for Discipline seeks to discipline respondent’s license for
failure to maintain accurate and adequate medical records pursuant-to section 2266.
As noted above, respondent’s medical documentation was, in places, vague and
incomplete such as where it did not fully reflect Patient 1's location and degree of pain
(Factual Finding 17), failed to comprehensively include information regarding

‘respondent's range of motion botH pre and post-surgery (Factual Findings 17 and 25)

and to timely document surgical complications related to a screw which had been
implanted as part of Patient 1's bunionectomy and was causing her pain (Factual
Finding 26). Under these circumstances, cause exists to discipline respondent's license

pursuant to section 2266.
UNPROFESSIONAL CONDUCT

17.  The Fourth Cause for Discipline seeks to discipline respondent's license
for general unprofessional conduct, which courts have defined as "'that conduct which
breaches the rules or ethical code of conduct which is unbecoming a member in good
standing of a profession." (Shea v. Bd of Medical Examiners (1978) 81 Cal.App.3d 564,
575.) In violating sections 2334, subdivisions (b) and (c) and 2266, respondent has

violated such rules.and therefore is subject to discipline on that ground.
The Appropriate Degree of Discipline
18.  Section 2227 provides in pertinent part as follows:

(a) A licensee whose matter has been heard by and

admfnistrative law judge of the Medical Quality Hearing
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Panel ... may, in accordance with the provisions of this

» chapter: .

(1) Have his or her license revoked upon order of the

[Bloard.

(2) Have his or her right to practice suspended for a period

"-not to exceed Qné year upon order of t(he»»_[B]o’ard.

(3)“Bej‘p'laced on;pvrobation and be required to p"ay the co_sté

of probation monitoring upon order of the [B]oard;

(4) Be publicly reprimanded by the [B]oard. The public
reprimand. may include a requirement that the licensee
i.yc_o‘»m’p'le,te. relevant educational .c'ou rsed approved by the

~ [Bloard. - N

(5) Have ény other action taken in relation to discipline as
part of an order of probation, as the [B]oard or an

adminjistra’t_ive‘ law-judge may deem proper.

“19.  California Code of Regulations, vjc'itl:e 16 (Regulation or Reg.); section
1399.710 p‘r0vid¢s.th'at}t:he‘*Bc;ard shall consider the ‘dlisc.iplihary ,gu,ideilvine“-s entitled
"Manual of‘«Disc_:ip;.Iiir%ary-Gu,id_élgi'nes with Model Disciplinary Orders" [revised September
2005] when determining the appropriate penalty after a finding of grounds for license
discipline. "Deviation from these guidelines and order, including the standard terms of
prdba'tion, i's‘apprg_)pri‘,ate where the board in its solé discretiondetér_nﬁinés that the
facts of the pért’icQI_‘a’_r,',cfase;v'varr'ant'such, a .d‘e,Viation' . fdrjexamplei the presence of

mitigating fac'tdr‘s;'".the age of the case; evidentiary problems.” (Reg., § 1399.710)
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20.  Regulation section 1360.1 sets out the criteria for determining
appropriate penalties. The criteria and their application to the instant case are as

follows:

(a) The nature and severity of the act(s) or offense(s) - Respondent's acts

underlying the instant disciplinary action are serious. Respondent's failure to
comprehensively and successfully complete the pre-operative stage of Patient
1's treatment, including obtaining her informed consent did not allow her a full

opportunity to make knowing decisions about her treatment.

(b) The total criminal record - This criterion is not applicable.

(c) The time that has elapsed since commission of the act(s) or offense(s) - It has

~ been approximately five years since respondent treated Patient 1, a substantial

period of time.

(d) Whether the licensee, certificate or permit holder has complied with any

terms of parole, probation, restitution or any other sanctions lawfully imposed

against such person - This criterion is not applicable.

(e) If applicable, e\_/idence of expungement proceedings pursuant to Section
1203.4 of the Penal Code. This criterion is not applicable.

(f) Evidence, if any, of rehabilitation submitted by the licensee, certificate, or

permit holder. Respondent has changed his methods, including avoiding

medical jargon and using clearer diagrams when educating his patients about
the procedures he recommends to them, and uniformly utilizing weightbearing
x-rays, in an effort to improve and evolve as a medical practitioner. This is an

especially positive criterion.
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21.  The Board's Manual of Disciplinary Guidelines with-Model Disciplinary
Orders (Guidelin'es)[rAevised:"‘September 23, 2011] set forth the following range for
discipline for the conduct in this matter. For gross negligence, br'__epeated negligent acts;
failure to mai_nta_in_adequate‘medical records, and general unprofessional conduct, and
failure to m‘aintaih adeqUa_te "afn-d'.accurate medical records the mfnim_um.range ;>f
discipline is five yeafs' probation with terms and condition requfring “preferably as a
condition precedent” that'the licensee take and pass a written examination,
successfully-complete a clinical training program, medical record keeping course,
ethics course and/or a prescribing practlce course, be subject to areas of practice from
which he or she is prohlblted incur a period of suspen5|on have his practice
monitored; and not engage-in solo practice. The maximum range of discipline for this

conduct is revocation.

22. As«com‘p‘lalinant's counsel herself argued, the partiéular circumstances of
respondent's.case do not warrant the five-year probation period called for in the |
Guidelines and .o not fe‘quire i'mpo‘s‘ition of the optional probation termé fér the
violations at issue. The grounds for dlsupllne in respondent’s case are Ilmlted to his
treatment of a smgle patlent and occurred almost five years ago. Nothing in the record
indicates he had any previous disciplinary history nor has there been any subsequent
complaints or other indication respondent continues to engage.in the deleterious
. pragtices_‘un_derflyvirng-‘t',he instant action. On the contrary, Ires,p_pndent has taken the
initiative to imprqv'e his -prattiée and consider the disciplinary process avleafning
exper_ien‘cev.‘ Un’de.r.vthes‘e circumstances, ashortened: probationary period of two years
ahd conditions limited to the standard probation terms pursuant to the Guidelines is

warranted and cf,onsiste'nt with public safety.
/1t
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Costs

23.  Pursuant to section 2497.5, subdivision (a), the Board may direct a
licensee found-guilty of unprofessional conduct "to pay to the [B]oard asum not to
exceed the the actual and reasonable costs of the investigation and prosecution of the

case."

24, Inevaluating a request for costs, the administrative law judge must
consider whether. qomplain,antfs investigation was ”disproporti'onately-large" compared
to the violation, a‘nd"whether the licensee committed so.me misconduct but “used the -
hearing process:to obtain dismi'ssal of other charges er a reduction.in the severity of
the discipline imposed;” had a “’subjective good faith belief in the merits of his or her
position;" raised a “'colorable cAhall'enge”’ to the propd’sed discipline; and "will be
fin;an.cial’ly able to make later payments.” (Zuckerman v. State B_Oaro’ of Chiropractic

Examiners (2002):29.Cal.4th-32, 45.)

25.  Here; the costs. requested by complainant are reasonable Respondent
has used the hearlng process to avoid the most severe penalty and to raise colorable
challenges to the proposed discipline. Under the CIrcumstances, a modified reduction

of the cost request to $20,0_OO is warranted.
ORDER

Doctor of PodiatricfMied‘icine’License Number E-5477 issued to respondent
Micheevl Bastani, D.P.M. is revoked; however revocation is stayed and respondent is
" placed on probation for two years upon the following terms and conditions:
1. NOTIFICATION
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Prior to engaging in the practice of medicine respondent-shall provide a true
copy of the De;is,‘idn“(s) and Accusations(s) to the Chief of Stafffbr;lthe Chief Ex_écutfve
Officer at every h‘ostp'jt'al‘ where privileges or. membership are extended to respondent,
at any other facilijcy,whé.re,r.esbondent engages in the practice of podiatric medicine,
including all phys'iéiéns and locum tenens registries or other similar agencies, and to
the Chief Executive Officer at every-insurance carrier which extends mélpractice
insurance coverage to respondent. Respondent shall submit préof of compliance to

the Division or it‘é designee ;wi;chin 15 calendar days.

This condition shall apply to any change(s) in hqspitals, other facilities or

insurance carriers.
2. PHYSICIAN ASSI-STANTS

Prior to receiving assistance from a physician assistant, respOndent'must"’notify

the,tsupervising,ph‘yéic.ian of the terms and conditions of his probation.
3. OBEYALLLAWS

Réspo‘ndentséhall obey. all federal, state, and local laws, all-rules governing the
practice of podiatric medicine-in California and remain in full compliance with any

court ordered criminal probation, payments, and other orders.
4, QUARTERLY DECLARATIONS

Respondent shall submit quarterly declarations under pehalty of perjury forms
provided.»by the Board, stating whether there has been compliance with all the
co.ndifio_ns of py,r"oba'ti’on; Respondent shall submit quarterly déclvaratipn s not later than

10 :c::,al\en"daridé_y_s;.'éf’;er,the end of the preceding quarter.
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5. PROBATION UNIT COMPLIANCE

Respondent shall comply with the Board's probatlon unit. Respondent shall, at
all times, keep the Board informed of respondent's business and: residence addresses.
Changes of such addresses shall be immediately communicated in writing to the Board
or its designee. Under no circumstances shall a post office box serve as an address of
record, except as allowed by Business and Professions Code section 2021, subdivision
(b). Respondent shall 'no't‘eng‘age in the practice of podiatric medicine in respondent's
place of residence. Respondent shall maintain a current and renewed California doctor
of podiatric medic‘in'"‘e's license. Respondent shall immediately inform the Board or its
designee, in writing, of travel to any areas outside theJurlsdlctlon of California which

lasts or is contemplated to last more than thirty days.
6. -INTERVEWWITH THE BOARD ORITS D_ESIGN EE

.Re"spfondent shall be 'a\'/a_irlab'le in person for interviews either at respondent's
place ofsbusivne',ss‘(jrh_at,the probation unit office, with the Board or its designee upon
request at various intervals and either with or without notice throughout the term of

‘probation.
. 7. RESIDING OR PRACTICING OUT-OF-STATE

Inthe event respondent §Hou|d leave the State of California to reside or to
practice, resp:on,dent shall notify t‘he Board or its designee in writing 30 calendar days
priorto the dates of departure and return. Non-practiée is defined as any period of
time exceeding thirty caleﬁ,dar days in which respondent is not engaging in any

‘activities defined-in Business and Professions Code section 2472, -
1/
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All time spent in an intensive training prog‘ram outside the State of California

- which has been approved by the Board or its designee shall be considered as time
spent in the pra@fice,of;medicine within the State. A Board-ordered suspension of
practice shall not be"considé'r'ed as a period of non-practice. Pefiods_“of temporary of
perfﬁan’ent ‘r'e,sidé‘r;lcle'_orypractice outside California will relieve respondent of the
responsibilify to cdfn‘bl]with probationary terms and conditions with the exception of
this condition andathe'followm‘g, terms ahd conditions. of probation: Obey all Law;

Probation Unit Compliance; and Cost Recovery.

- Respondent's license shall be automatically cancelled if respondent’s periods of
temporary or permanent residence or practice outside California totals two years.
‘ Howe_ver, resp‘o,n'd'ent'slicens'e shall not be cancelled as'IOn’g as respondent is residing
atrfd_pra,cticing podiatric medicine in another state in the Unit.ed‘Sta(t‘es-and is on active
probation with the medical licensing aufhority of that state, in which case the tWo year .

period shall begi.lj:On,‘th‘e.date'probatiqn is completed or terminated in-that state. |
8. “FAILY RETO_'PRACTfCE PODIATRIC MEDICINE. - CALIFQR’NIA RESIDENT

In‘the event respondent resides in the State of California.and for any .reason
respondent étops‘.pr‘acti'c»ihg‘ podiatric medicine in California, respondent shall notify
the Board or'-,iits;, ‘designee-in writing within 30 calendar days prior. to the dates of
nonpractice and return to practice. Any period of non-practice vWit'hin California, as
de‘f.i'ne‘c‘l' in_,'tﬁi:s condition, v'v'i_ll..nc'_)t _aAppu‘lyv to the reduction of thé-_brobationary term and
does not relieve respondent of the responsibility to comply with the terms and
conditions of pnobation;'Non—‘practice is defined as any period of time exceeding thirty
calendar da&g in which respondent is not engaging in ény activities defined in Business

and ‘Plrofe‘ssions‘ Code section 2472.
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All time spent in an intensive training program outside the State of California
which has been approved by the Board or its designee shall be considered as time
spent in the practice of medicine within the State. A Board-ordered suspension of

practice shall not be considered as a period of non-practice.

Respondent's license shall be automatically cancelled if respondent resides in
California and for a total of two years, fails to engage in California in any of the

activities described in Business and Professions Code section 2472.
9. COMPLETION OF PROBATION

Respondent shall comply with all financial obligations (e.g., cost recovery,
restitution, probation costs) not later than 120 days prior to the completion of
probation. Upon successful completion of probation, respondent's certificate will be

fully restored.
10.  VIOLATION OF PROBATION

' Failure to fully comply with any terms or conditions of probation is a violation
of prQbation. If respondent violates probation in any respect, the Board, after giving
respoﬁdent notice and the opportunity to be heard, may revoke probation and carry
out any disciplinary order that was stayéd., In an Accusation or Petition to Revoke
Probation or an Interim Suspension Order is filed against respondent during
probation, the Board shall havé continuing jurisdiction until the matter is final, and the

period of probation shall be extended until the matter is final.
11.  COST RECOVERY

Within 90 calendar days from the effective date of the Decision or other period
agréed to by the Board or its designee, respondent shall reimburse the Board the
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amount of $20,000 for its inyestigative and prosecution costs. The filing of bankruptcy
or period of non-practice by respondent'shall not relieve respondent of his obligations

to reimburse the Board for its costs.
12.  LICENSE SURRENDER

Following the effective date of this Decision, if respondent ceases practicing due
to retirement, health reasons, or is otherwise unable to satlsfy the terms and
conditions of probatron, respondent may request the voluntary surrender of
respo_ndent s lrce_nse.. The B}oard reserves the right to’ evaluate respondent’s request
and to exe‘rcis‘e.itsdiscretio‘n whether to grant the request, or to take any other action
deemed ap.propriate and reasonable under the circumstances. Upon formal
acceptance of the surrender respondent shall within 15 calendar days deliver
respondent s wallet and wall certificates to the Board or its desrgnee and respondent
shall no Ionger practlce podlatrlc rnedlcme Respondent will no longer. be subject to
the terms and condltlons of probatlon and the surrender of. respondent s license shall
be deémed disciplinary action. If respondent reapplies for a podiatric medical license,

the‘»ap,plication shall be treated as a petitibn for reinstatement of a revoked certificate.
13.  PROBATION MONITORING COSTS

' R*espo'ndent sr{an pay the costs associated with-probation mOnitoring each and
every year of probatlon as desrgnated by the Board, whrch may be adJusted on an
annual basrs Such: costs shall be payable to the Board of Podiatric Medicine and
delivered-to the Board or lts'deslgnee within .60 days after the start of the new frscal
' year. Failure to pay costs wi,t(hi!n 30 calendar days:of this' date is a{viol‘ation.of _

probation. . -

14, NOTICE TO EMPLOYEES
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Respondent shall, upon or before the effective date 'of the Decision, post or
circulate a notice which recites the offenses for which respondent has been disciplined
and the terms and conditions of probations to all employees involved in his practice.
Within fifteen days of the effective date of this Decision, respondent shall cause his
employees to report to the Board in writing, acknowledging the employees have read
the Accusation and Decision in the case and understand respondent's terms and

conditions of probation.
15.  CHANGES OF EMPLOYMENT

Respondent shall notify the Board in writing, though the assigned probation
officer, of any and all changes of employment, location, and address within thirty days

of such change.

16, COMPLIANCE WITH REQUIRED CONTINUING MEDICAL EDUCATION

Respondent shall submit satisfactory proof biennially to the Board of
compliance with the requirefnent to complete fifty hours of approved continuing
medical education and meet continuing competence requirements for re-licensure

during-each two-year renewal period.

oare. 10/14/2024 - _Deena R_Ghaty

Deena R. Ghaly (Oct 14, 2024 1555 PDT)

DEENA R. GHALY
Administrative Law Judge

Office of Administrative Hearings
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