BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke
Probation Against:

Yaroslav Kushnir, M.D. Case No. 800-2022-089463

Physician's and Surgeon's
Certificate No. G 24238

Respondent.

DECISION

The attached Stipulated Surrender of License and Disciplinary Order
is hereby adopted as the Decision and Order of the Medical Board of
California, Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on February 9,
2023.

IT IS SO ORDERED February 2, 2023.

MEDICAL BOARD OF CALIFORNIA

I(efi Vargh:e/ e, Deputbeirector

DCU35 (Rev 07-2021)
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ROB BONTA .

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

KAROLYN M. WESTFALL

Deputy Attorney General

State Bar No. 234540

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266 -

San Diego, CA 92186-5266
Telephone: (619) 738-9465
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke

Probation Against:

YAROSLAYV KUSHNIR, M.D.
709 Third Avenue
Chula Vista, CA 91910-5803

Physician’s and Surgeon’s Certificate No.

G 24238

Respondent.

Case No. 800-2022-089463

STIPULATED SURRENDER OF
LICENSE AND DISCIPLINARY ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:.

PARTIES

1.  William Prasifka (Complainant) is the Executive Director of the Medical Board of -

California (Board). He brought this action solely in his official capacity and is represented in this

matter by Rob Bonta, Attorney General of the State of California, by Karolyn M. Westfall,

Deputy Attorney General.

2. Yaroslav Kushnir, M.D. (Respondent) is represented in this proceeding by attorney

Gastone Bebi, Esq., whose address is: 501 West Broadway, Suite 1340, San Diego, CA 92101.

1
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3. Onor about April 4, 1973, the Board issued Physician’s and Surgeon’s Certificate
No. G 24238 to Yaroslav Kushnir, M.D. (Respondent). The Physician’s and Surgeon’s
Certificate was in full force and effect at all times relevant to the charges brought in Petition to
Revoke Probation No. 800-2022-089463 and will expire on February 29, 2024, unless renewed.
JURISDICTION

4.  On or about August 26, 2022, Petition to Revoke Probation No. 800-2022-089463
was filed before the Board, and is currently pending against Respondent. The Petition to Revoke
Probation and all other statutorily required documents were properly served on Respondent on
August 26, 2022. Respondent timely filed his Notice of Defense contesting the Petition to
Revoke Probation. A copy of Petition to Revoke Probation No. 800-2022-089463 is attached
hereto as Exhibit A and incorporated by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Petition to Revoke Probation No. 800-2022-089463. Respondent also
has carefully read, fully discussed with counsel, and understands the effects of this Stipulated
Surrender of License and Disciplinary Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Petition to Revoke Probation; the right to confront
and cross-examine the witnesses against him; the right to present evidence and to testify on his
own behalf; the right to the issuance of subpoenas to compel the attendance of witnesses and the
production of documents; the right to reconsideration and court review of an adverse decision;
and ali other rights accorded by the California Administrative Procedure Act and other applicable
laws.

7.  Having the benefit to counsel, Respondent voluntarily, knowingly, and intelligently
waives and gives up each and every right set forth above.

CULPABILITY

8.  Respondent admits the truth of each and every charge and allegation in Petition to

Revoke Probation No. 800-2022-089463, agrees that cause exists for discipline, and hereby

2
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surrenders his Physician’s and Surgeon’s Certificate No. G 24238 for the Board’s formal
acceptance. |

9. Respondent understands that by signing this stipulation he enables the Board to issue
an order accepting the surrender of his Physician’s and Surgeon’s Certificate without further

process.

CONTINGENCY

10. Business and Professions Code section 2224, subdivision (b), provides, in pertinent
part, that the Medical Board “shall delegate to its executive director the authority to adopta ...
stipulation for surrender of a license.”

11.  This Stipulated Surrender of License and Disciplinary Order shall be subject to the
approval of the Executive Director on behalf of the Board. The parties agree that this Stipulated
Surrender of License and Disciplinary Order shall be submitted to the Executive Director for his

consideration in the above-entitled matter and, further, that the Executive Director shall have a

- reasonable period of time in which to consider and act on this Stipulated Surrender of License and

Disciplinary Order after receiving it. By signing this stipulation, Respondent fully understands
and agrees that he may not withdraw his agreement or seek to rescind this stipulation prior to the
time the Executive Director, on behalf of the Board, considers and acts upon it.

12.  The parties agree that this Stipulated Surrender of License and Disciplinary Order
shall be null and void and not binding upon the parties unless approved and adopted by the
Executive Director on behalf of the Board, except for this paragraph, which shall remain in full
force and effect. Respondent fully understands and agrees that in deciding whether or not to
approve and adopt this Stipulated Surrender of License and Disciplinary Order, the Executive
Director and/or the Board may receive oral and written communications from its staff and/or the |
Attorney General’s Office. Communications pursuant to this paragraph shall not disqualify the
Executive Director, the Board, any member thereof, and/or any other person from future
participation in this or any other matter affecting or involving Respondent. In the event that the
Executive Director on behalf of the Board does not, in his discretion, approve and adopt this

Stipulated Surrender of License and Disciplinary Order, with the exception of this paragraph, it

3
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shall not become effective, shall be of no evidentiary value whatsoever, and shall not be relied
upon or introduced in any disciplinary action by either party hereto. Respondent further agrees
that should this Stipulated Surrender of License and Disciplinary Order be rejected for any reason
by the Executive Director on behalf of the Board, Respondent will assert no claim that the
Executive Director, the Board, or any member thereof, was prejudiced by its/his/her review,
discussion and/or consideration of this Stipulated Surrender of License and Disciplinary Order or
of any matter or matters related hereto.

ADDITIONAL PROVISIONS

13.  This Stipulated Surrender of License and Disciplinary Order is intended by the parties
herein to be an integrated writing representing the complete, final, and exclusive embodiment of
the agreements of the parties in the above-entitled matter.

14. The parties agree that copies of this Stipﬁlated Surrender of License and Disciplinary
Order, including copies of the signatures of the parties, may be used in lieu of original documents
and signatures and, further, that such copies shall have the same force and effect as originals.

15. Inconsideration of the foregoing admissions and stipulations, the parties agree the
Executive Director of the Board may, without further notice to or opportunity to be heard by
Respondent, issue and enter the following Disciplinary Order on behalf of the Board:

ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. G 24238, issued
to Respondent Yaroslav Kushnir, M.D., is surrendered and accepted by the Board.

1. The surrender of Respondent’s Physician’s and Surgeon’s Certificate and the
acceptance of the surrendered license by the Board shall constitute the imbosition of discipline
against Respondent. This stipulation constitutes a record of the discipline and shall become a part
of Respondent’s license history with the Board.

2. Respondent shall lose all rights and privileges as a physician and surgeon in
California as of the effective date of the Board’s Decision and Order.

3. Respondent shall cause to be delivered to the Board his pocket license and, if one was

issued, his wall certificate on or before the effective date of the Decision and Order.

4
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4.  If Respondent ever files an application for licensure or a petition for reinstatement in
the State of California, the Board shall treat it as a petition for reinstatement. Respondent must
comply with all the laws, regulations and procedures for reinstatement of a revoked or
surrendered license in effect at the time the petition is filed, and all of the charges and allegations
contained in Petition to Revoke Probation No.-800-2022-089463 shall be deemed to be true,
correct and admitted by Respondent when the Board determines whether to grant or deny the
petition.

5. IfRespondent should ever apply or reapply for a new license or certification, or
petition for reinstatement of a license, by any other health care licensing agency in the State of
California, all of the charges and allegations contained m Petition to Revoke Probation, No. 800-
2022-089463 shall be deemed to be true, correct, and admitted by Respondent for the purpose of
any Statement of Issues or any other proceeding seeking to deny or restrict licensure.

ACCEPTANCE

I have carefully read the above Stipulated Surrender of License and Disciplinary Order and
have fully discussed it with my attorney, Gastone Bebi, Esq. I understand the stipulation and the
effect it will have on my Physician’s and Surgeon’s Certificate. I enter into this Stipulated
Surrender of License and Disciplinary Order voluntarily, knowingly, and intelligently, and agree

to be bound by the Decision and Order of the Medical Board of California.

DATED:  J/—4=}7 ,4/\759 —

—"YARO LAV KUSHNIR, M.D.

Respgﬁdent
7

I have read and fully discussed with Respondent Yaroslav Kushnir, M.D., the terms and

conditions and other matters contained in this Stipulated Surrender of License and Disciplinary

Order. 1approve its form and content.

DATED: //v7- 2.2,

“GASTONE BEBI, ESQ.
Attorney for Respondent

5
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ENDORSEMENT

The foregoing Stipulated Surrender of License and Disciplinary Order is hereby

respectfully submitted for consideration by the Medical Board of California of the Department of

Consumer Affairs.

DATED:

11/7/22

Respectfully submitted,

SD2022801685
83636774.docx

ROB BONTA

Attorney General of California
ALEXANDRA M. ALVAREZ
Supervising Deputy Attorney General

KAROLYN M. WESTFALL
Deputy Attorney General
Attorneys for Complainant
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RoB BONTA

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

KAROLYN M. WESTFALL

Deputy Attorney General

State Bar No. 234540

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9465
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke Case No. 800-2022-089463
Probation Against:
PETITION TO REVOKE PROBATION
YAROSLAYV KUSHNIR, M.D.
709 Third Avenue

Chula Vista, CA 91910-5803

Physician’s and Surgeon’s Certificate No.
G 24238

Respondent.

Complainant alleges:

- PARTIES

1. William Prasifka (Complainant) brings this Petition to Revoke Probation solely in his
official capacity as the Executive Director of the Medical Board of California, Department of
Consumer Affairs.

2. Onor about April 4, 1973, the Medical Board of California (Board) issued
Physician’s and Surgeon’s Certificate No. G 24238 to Yaroslav Kushnir, M.D. (Respondent).
The Physician’s and Surgeon’s Certificate was in effect at all times relevant to the charges
brought herein and will expire on February 29, 2024, unless renewed.

l
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3. Onor about February 23, 2022, the Board issued a Cease Practice Order (CPO)
against Respondent, prohibiting him from practicing medicine in the State of California. As a
result, Respondent remains suspended from the practice of medicine pending the issuance of a
final decision after an administrative he;aring on the Petition to Revoke Probation.

PRIOR DISCIPLINARY HISTORY

4.  Ina prior disciplinary action titled In the Matter of the Accusation Against Yaroslav
Kushnir, M. D., Case No. 800-2017-034874, the Board issued,a Decision and Order, effective
March 3, 2021, in which Respondent’s Physician’s and Surg;eon’s Certificate was revoked.
However, the revocation was stayed and Respondent’s Physician’s and Surgeon’s Certificate was
placed on probation for a period of five (5) years, subject to terms and conditions of the Order. A
copy of that Decision and Order is attache\d hereto as Exhibit A and is incorporated by reference.

JURISDICTION

5.  This Petition to Revoke Probation is brought before the Board under the authority of
the following laws, and under the Board’s Decision and Order in Case No. 800-2017-034874. All
section references are to the Business and Professions Code (Code) unless otherwise indicated.

6. | Section 2227 of the Code states, in pertinent part:

(a) A licensee whose matter has been heard by an administrative law judge of
the Medical Quality Hearing Panel as designated in Section 11371 of the Government
Code, or whose default has been entered, and who is found guilty, or who has entered
into a stipulation for disciplinary action with the board, may, in accordance with the
provisions of this chapter:

(1) Have his or her license revoked upon order of the board.

(2) Have his or her right to practice suspended for a period not to exceed one
year upon order of the board.

(3) Be placed on probation and be required to pay the costs of probation
monitoring upon order of the board.

(4) Be publicly reprimanded by the board. The public reprimand may include a
requirement that the licensee complete relevant educational courses approved by the
board.

(5) Have any other action taken in relation to discipline as part of an order of
probation, as the board or an administrative law judge may deem proper.

2
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7. At all times after the effective date of the Decision and Order in Case No. 800-2017-

034874, Probation Condition No. 15 stated:

VIOLATION OF PROBATION. Failure to fully comply with any term or
condition of probation is a violation of probation. If Respondent violates probation in
any respect, the Board, after giving Respondent notice and the opportunity to be
heard, may revoke probation and carry out the disciplinary order that was stayed. If
an Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is
filed against Respondent during probation, the Board shall have continuing
jurisdiction until the matter is final, and the period of probation shall be extended
until the matter is final.

~ FIRST CAUSE TO REVOKE PROBATION

(Failure to Enroll in and Successfully Complete Clinical Competence Assessment Program)

8. At all times after the effective date of the Decision and Order in Case No. 800-2017-

034874, Probation Condition No. 5 stated:

CLINICAL COMPETENCE ASSESSMENT PROGRAM. Within 60 calendar
days of the effective date of this Decision, Respondent shall enroll in a clinical
competence assessment program approved in advance by the Board or its designee.
Respondent shall successfully complete the program not later than six (6) months
after Respondent’s initial enrollment unless the Board or its designee agrees in
writing to an extension of that time.

The program shall consist of a comprehensive assessment of Respondent’s
physical and mental health and the six general domains of clinical competence as
defined by the Accreditation Council on Graduate Medical Education and American
Board of Medical Specialties pertaining to Respondent’s current or intended area of
practice. The program shall take into account data obtained from the pre-assessment,
self-report forms and interview, and the Decision(s), Accusation(s), and any other
information that the Board or its designee deems relevant. The program shall require
Respondent’s on-site participation for a minimum of three (3) and no more than five
(5) days as determined by the program for the assessment and clinical education
evaluation. Respondent shall pay all expenses associated with the clinical
competence assessment program.

At the end of the evaluation, the program will submit a report to the Board or its
designee which unequivocally states whether the Respondent has demonstrated the
ability to practice safely and independently. Based on Respondent’s performance on
the clinical competence assessment, the program will advise the Board or its designee
of its recommendation(s) for the scope and length of any additional educational or
clinical training, evaluation or treatment for any medical condition or psychological
condition, or anything else affecting Respondent’s practice of medicine. Respondent
shall comply with the program’s recommendations.

Determination as to whether Respondent successfully completed the clinical
competence assessment program is solely within the program’s jurisdiction.

If Respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment program within the designated time period, Respondent shall

3
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receive a notification from the Board or its designee to cease the practice of medicine

within three (3) calendar days after being so notified. The Respondent shall not

resume the practice of medicine until enrollment or participation in the outstanding

pottions of the clinical competence assessment program have been completed. If the

Respondent did not successfully complete the clinical competence assessment

program, the Respondent shall not resume the practice of medicine until a final

decision has been rendered on the accusation and/or a petition to revoke probation.

The cessation of practice shall not apply to the reduction of the probationary time

period.

Within 60 days after Respondent has successfully completed the clinical
competence assessment program, Respondent shall participate in a professional
enhancement program approved in advance by the Board or its designee, which shall
include quarterly chart review, semi-annual practice assessment, and semi-annual
review of professional growth and education. Respondent shall participate in the
professional enhancement program at Respondent’s expense during the term of
probation, or until the Board or its designee determines that further participation is no
longer necessary.

9.  Respondent’s probation is subject to revocation because he failed to enroll in a
clinical competence assessment program within 60 calendar days of the effective date of the
Decision, and because he failed to successfully complete a clinical competence assessment
program, in violation of Probation Condition No. 5 referenced above. The facts and
circumstances regarding this violation are as follows:

'10.  On or about February 24, 2021, Respondent participated in an intake interview with
his probation monitor. During that intérview, Respondent was instructed to enroll in a clinical
competence assessiment program by May 3, 2021.

11. On or about March 1, 2021, Respondent’s probation monitor mailed him an intake
follow-up letter that reminded him that he was instructed to enroll in a clinical competence
assessment program by May 3, 2021.

12. Onor about May 5, 2021, Respondent’s probation monitor mailed him a letter
informing him that he was in non-compliance with Condition No. 5 of his probation for failing to
enroll in a clinical competence assessment program by May 3, 2021. _

13. On or about May 20, 2021, the Board issued a CPO against Respondent for his failure

to enroll in a clinical competence assessment program within 60 days of the effective date of the

Decision.
/!

4
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14.  On or about June 2, 2021, Respondent successfully enrolled in a clinical competence
assessment program through the UCSD PACE Program.

15. On or about June 4’. 2021, the Board terminated the CPO that was issued on' or about
May 20, 2021,

16. Respondent participated in the UCSD PACE Program on or about November 16,
2021, November 18, 2021, and December 3, 2021. Upon completion of the intensive testing and
evaluation by the PACE Program, Respondent’s performance was found to be “unsatisfactory.”
The program rated Respondent’s overall performance as, “FAIL — Category 4,” signifying a poor
performance that is not compatible with overall physician competency and safe practice.

SECOND CAUSE TO REVOKE PROBATION
(Failure to Submit Practice Monitor for Approval)

17. At all times after the effective date of the Decision and Order in Case No. 800-2017-

034874, Probation Condition No. 6 stated:

MONITORING - PRACTICE. Within 30 calendar days of the effective date of
this Decision, Respondent shall submit to the Board or its designee for prior approval
as a practice monitor, the name and qualifications of one or more licensed physicians
and surgeons whose licenses are valid and in good standing, and who are preferably
American Board of Medical Specialties (ABMS) certified. A monitor shall have no
prior or current business or personal relationship with Respondent, or other
relationship that could reasonably be expected to compromise the ability of the

"monitor to render fair and unbiased reports to the Board, including but not limited to
any form of bartering, shall be in Respondent’s field of practice, and must agree to
serve as Respondent’s monitor. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of the
Decision(s) and Accusation(s), and a proposed monitoring plan, Within 15 calendar
days of receipt of the Decision(s), Accusation(s), and proposed monitoring plan, the
monitor shall submit a signed statement that the monitor has read the Decision(s) and
Accusation(s), fully understands the role of a monitor, and agrees or disagrees with
the proposed monitoring plan. Ifthe monitor disagrees with the proposed monitoring
plan, the monitor shall submit a revised monitoring plan with the signed statement for
approval by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing
throughout probation, Respondent’s practice shall be monitored by the approved
monitor. Respondent shall make all records available for immediate inspection and
copying on the premises by the monitor at all times during business hours and shall
retain the records for the entire term of probation.

If Respondent fails to obtain approval of a monitor within 60 calendar days of
the effective date of this Decision, Respondent shall receive a notification from the
Board or its designee to cease the practice of medicine within three (3) calendar days

5
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after being so notified. Respondent shall cease the practice of medicine untila °
monitor is approved to provide monitoring responsibility.

The monitor shall submit a quarterly written report to the Board or its designee
which includes an evaluation of Respondent’s performance, indicating whether
Respondent’s practices are within the standards of practice of medicine, and whether
Respondent is practicing medicine safely. It shall be the sole responsibility of
Respondent to ensure that the monitor submits the quarterly written reports to the
Board or its designee within 10 calendar days after the end of the preceding quarter.

If the monitor resigns or is no longer available, Respondent shall, within 5
calendar days of such resignation or unavailability, submit to the Board or its
designee, for prior approval, the name and qualifications of a replacement monitor
who will be assuming that responsibility within 15 calendar days. If Respondent fails
to obtain approval of a replacement monitor within 60 calendar days of the
resignation or unavailability of the monitor, Respondent shall receive a notification
from the Board or its designee to cease the practice of medicine within three (3)
calendar days after being so notified. Respondent shall cease the practice of medicine
until a replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, Respondent may participate in a professional enhancement
program approved in advance by the Board or its designee that includes, at minimum,
quarterly chart review, semi-annual practice assessment, and semi-annual review of
professional growth and education. Respondent shall participate in the professional
enhancement program at Respondent’s expense during the term of probation.

18. Respondent’s probation is subject to revocation because he failed to submit a practice
monitor for approval within 30 calendar days of the effective date of the Decision, in violation of
Probation Condition No. 6 referenced above. The facts and circumstances regarding this
violation are as follows:

19. On or about February 24, 2021, Respondent participated in an intake interview with
his probation monitor. During that interview, Respondent was instructed to submit for prior
approval by April 3, 2021, the name of a qualified practice monitor, or in lieu of a monitor, to
participate in a professional enhancement program (PEP).

20. On or about March 1, 2021, Respondent’s probation monitor mailed him an intake
follow-up letter that reminded him that he was instructed to submit for prior approval by April 3,
2021, the name of a qualified practice monitor, or in lieu of a monitor, to participate in a PEP.

21. Onor about Aprﬂ 30, 2021, Respondent’s probation monitor mailed him a letter
informing him that he was in non-compliance with Condition No. 6 of his probation for failing to
submit a practice monitor nomination by April 3, 2021.

22.  On or about May 7, 2021, Respondent successfully enrolled in a PEP program.

6
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision£

1.  Revoking the probation that was granted by the Medical Board of California in Case
No. 800-2017-034874, and imposing the disciplinary order that was stayed thereby revoking
Physician’s and Surgeon’s Certificate No. G 24238 issued to Respondent, Yaroslav Kushnir,
M.D.;

2.  Revoking or suspending Physician’s and Surgeon’s Certificate No. G 24238, issued
to Respondent, Yaroslav Kushnir, M.D.;

3. Ordering Respondent, Yaroslav Kushnir, M.D., if granted additional probation, to pay
the Board the costs of probation monitoring; and

4.  Taking such other and further action as deemed necessary and proper.

AUG 2 62022

DATED:

Medical Board alifornia
Department of @énsumer Affairs
State of California

Complainant

SD2022801685
83515001.docx
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against: -
Case No. 800-2017-034874
Yaroslav Kushnir, M.D.

Physician’s and Surgeon’s
License No. G24238

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby

adopted as the Decision and Order of the Medical Board of California, Department

of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on March 3, 2021.

IT IS SO ORDERED: February 1, 2021.

MEDICAL BOARD OF CALIFORNIA

oy

Ao

N

RonaI‘d H. ﬂewié"?‘mﬁ’)., CHair
Panel A o

DCUEZ (Rev 51-2019)
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XAVIER BECERRA

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney Genelal

ICAROLYN M. WESTFALL

Deputy Attorney General

State Bar No. 234540

600 West Broadway, Suite 1800

San Diego, CA 92101

P.0O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9465
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2017-034874
YAROSLAV KUSHNIR, M.D. OAH No. 2020070325 .
709 Thir'd Avenue :
Chula Vista, CA 91910-5803 | *| STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

Physician’s and Surgeon’s Certificate
No. G 24238,

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the partles to the above-
entitled ploceedmgs that the following matters are true: ‘
PARTIES.
| 1. William Prasifka (Complainant) is the Executive Director of the Medical Board of
California (Board). Christine J. Lally! brought this action solely in her official capacity, as the

Interim Executive Director of the Board. They have been represented in this matter by Xavier

! On October 28, 2019, Christine J. Lally became the Interim Executive Director of the
Medical Board when former Executive Director, Kimberly Kirchmeyer, became the Director of
the Department of Consumer Affairs. On June 15 2020, William Prasitka became the ercunve

D1rec101 of the Mcdlcal Board
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Becerra, Attorney General of the State of California, by Karolyn M. Westfall, Depufy Attorney
General. | .

2. Respondent Yaroslav Kushnir, M.D. (Respondent) is represented in this proceeding
by attorney Gastone Bebi, Esq., whose address is: The Law Offices of Gastone Bebi, 501 West
Broad_way, Suite 1340, San Diego, CA 92101.

3. Onor about April 4, 1973, the Board issued Phy.sician’s and Surgeon’s Certificate
No. G 24238 to Reépondent. The Physician’s and Surgeon’s Certificate was in full force and
effect at all times relevant to t-he charges brought in Accusation No. 800-2017-034874, and will
expire on February 28, 2022, unless renewed. ' |

JURISDICTION

4. Accusation No. 800-2017-034874 was filed before the Board, and is currently
pending against Respondent. The Accusation and all other statutorily required documents_were
properly served on Respondent on May 28, 2020. Réspondent timely ﬁled'his Notice of Defense
contesting the Accusation.

5. A copy of Accusation No. 800-2017-034874 is attached as Exhibit A and -

incorporated herein by reference.

ADVISEMENT AND WAIVERS

6. .Respondent has carefully read, fully discussed with counsgl, and understands the
charges and allegatioﬁs in Accusation No. 800-2017-034874. Respondent has also carefully réad,
fully.discussed with his counsel, and understands the effects of this Stipulated Settlement and
Disciplinary Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to é
hearing on the charges and allegations in the Accﬁsation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoerias to compel the attendance of witnesses and the production of . ..o+ .-

documents; the right to reconsideration and court review of an adverse decision; and all other |

rights accorded by the California Administrative Procedure Act and other applicable laws. - _'

"

2
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8. Having'the benefit of counsel, Respondent voluntarily, kn'dwingly, and intelligently

waives and gives up each and every right set forth above,

: CULPABILITIY
9. Respondent admits the truth of each and every charge and allegation in Accusation
No. 800-2017-034874.
10.  Respondent agrees that his Physician’s and Surgeon’s Certificate is subject to
discipline and he agrees ta be bound by the Board's probationary terms as set forth in the

Disciplinary Order below.

CONTINGENCY

11. This stipulation shall be subject to approval b){ the Medical Board of California, -
Respondent understands and dgrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Bo ard regarding this stipulation and
settlement, without notice'to or participation by Respondent or his counsel. By signing the
stipulation, Respondent understands and agrees that he may not withdraw ﬁis agreerﬁent or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If fhe Board fails
to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary _
Order shall be of no force .or effect, except for this peiragraph, it shall be inadmissible in any legal
actioﬁ between the parties, and the Board shall not be disqualified from further action by having
considered this matter. |

12.  Respondent agrees that if he ever petitions for early terrninat‘ioh or modification of
probétion, or if a;l accusation and/or petition to revoke probation is filed against him beforé the
Board, all of the charges and allegations contained in Accusation No. 800-2017-034874 shall be
deemed true, correct and fully admitted by respondent for purposes of any such proceeding ér- any

other licensing proceeding involving Respondent in the State of California.

13.  The parties uinderstand and-agree that Portable Document Format (PDF) and facsimile| ™ 4"

copies of this Stipulated Settlement.and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and-effect as the originals.
p : .
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' successfully completing the course, and the Board or its designee may administer an examination

"14. In consideration of the-foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or opportunity to be heard by the Respondent, issue and

enter the followmg Dlsmplmmy Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. G 24238 issued
to Respondent, Yaroslav Kushnir, M.D., is revoked. However, the revocation is stayed and |
Resp'ondent is placed on probation for five (5) years from the effective date of the Decision on the |

following terms and condmons

1. EDUCATION COURSE. Within 60 calendar days of the effectlve date of this

Decision, Respondent shall submit to the Board or its designee for its prior approval educational
program(s) or course(s) which shall not be less than four (4) hours. The educational program(s)
or course(s) shall be aimed at the issue of Informed Consent, and shall be Category I certified.
The educational program(s) or course(s) shall be at Respondent’s expense and shall be in addition
to the Continuing Medical Education (CME) requirements for renewal of licensure. Respondent

shall provide proof of attendance to the Board or its designee not later than 15 calendar days after

to test Respondenf’s knowledge of the course.

2. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respondent shall enroll in a course in medical record keeping approved in
advance by the Board or its designee. Respondent shall prov1de the approved course provider
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course
not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfully
complete any other component of the course within one (1) year of enrollment. The medical
record k.eeping course shall be at Res'laoxldent"S'-expehse and. shall be in addition to the Continuing
Medical Education (CME) requirements for-renewal of licensure.

A medical record keeping course taken-after the acts-that gave rise to the charges in the '
Accusation, but prior to the effect_i:\'/é‘ttl'aié:o'[giﬁl‘fe Decmon -'may, in the sole discretion of the Board

4
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or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the cAourse been taken afterA the effective date of-
this Decision,

Respondent shall submit a certification of successful completion.to the Board or its
designee not later than 15 calendar days after succeséfully completing the éourse, or not later than
15 calendar days after the effective date of the Decision, whichever is later.

3. PROFESSIONALISM PROGRAM (ETHICS COURSE). Within 60 calendar days of

the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meeté the requirements of Title 16, California Code of Regulations (CCR) section 1358.1.
Respondent shall participate in and successfully complete that program. Respondent shall
provide any information and documents that the program may deem pertinént, 'Respondent sﬁall
succéssfully complete the classroom component of the program not later than six (6) months after
Respondent’s initial enrollment, and the longitudinal component of the program not later than the
time specified by the program, but no later than one (1) year after atteﬁding the classroom
component. The professionalism program shall be at Respondent’s expense and shall be in ,
addition to the Continuing Medical Education (CME) requirg:fnents for renewal of licensure.

A professionalism program taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board

or its designee, be accepted towards the fulfillment of this condition if the program Would have

been approved by the Board or its designee had the program been taken after the effective date of

this Decision.

Respondent.shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later
than 15 calendar days after the effective date of the Decision, whichever is later.

4. PROFESSIONAL BOUNDARIES PROGRAM. Within 60 calendar days from the

effective date of this Decision, Respondent shall-enroll'in.a professional boundaries program .

approved in advance by the Board or its designee. Resporident, at the program’s discretion, shall

-+ |j- undergo and complete the prograni’s aSSess?rl'eﬁsthfo:f{féﬁp’oH‘den_t—’s-‘eempeten'cfy,— mental health

5 l
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| || and/or neuropsychological performance, and at minimum, a 24 hour program of interactive
2 || education and training in the area of boundaries, which takes into account data obtained from the
3 || assessment and from the Decision(s), Accusation(s) and any other infoArmation that the Board or
4 || its designee deems relevant. The program shall evaluate Respondent at the end of the training
5 || and the program shall provide any data from the assessment and training as well as the results of
the evaluation to the Board or its designee.

- Failure to complete the entire program not later than six (6) months after Respondent’s

initial enrollment shall constitute a violation of probation unless the Board or its designee agrees

O 0 N O

in writing to a later time for completion, Based on Respond.ent’s performance in and evaluations
10 || from the assessment, education, and training, the program shall advise the Board or its designee
11 || of its recommendation(s) for additional education, training, psychotherapy and other measufes

12 || necessary to ensure that Respondent can practice medicine safely. Respondent shall comply with
13 || program recommendations. At the completion of the program, Respondent shall submit to'a final
14 || evaluation.- The program shall provide the results of the evaluation to the Board or its designee.
15 || The professional boundari.es program shall be at Respondent’s expense and shall be in addition to
16 || the Continuing Medical Education (CME) requiremejnts for renewal of licensure.

17 The program has the authority to determine whether or not Respondent successfully'

18 || completed the program.

19 A professional boun‘darlies course taken after the acts that gave rise to the charges in the

20 || Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board

21 || or its designee, be accepted towards the fulfillment of this condition if the course would have,

22 || been approved by the Board or its designee had the course been taken afler the effective date of
23 || this Decision.

24 If Respondent fails to complete the program within the designated time period, Respondent
. 25. || .shall cease the practice of medicine within three (3) caléndar days ‘aﬁe,i' beiné notified:by the |

- 26 || Board or its designee that Respondent failed to complete the program.

27\

_— -28 . /// i . o’ S ) - —_ 'V;:HTszii"‘-. -
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5. CLINICAL COMPETENCE ASSESSMENT PROGRAM. Within 60 calendar days
of the effective date of thié Decision, Respondent shall enroll in a clinical cbmpetence assessment
pro g-ram approved in advance by the Board or its designee. Respondent shall successfully
complete the program not later than six (6) months after Respondent’s'initial entollment unless
the Board or its designee égrees in writing to an extension of that time. |

" The program shall consist of a comprehensive assessment of Respondent’s physical and
mental health and the six general domains of clinical compétence as defined by the Accreditation
Council on Graduate Medical Education and American Board of Mediéal Specialties pemainiﬁg to
Respondent’s current or intended area of practice. The program shall take into account data
obtained from the pre-assessment, self-report forms and interview, and the Decision(s),
Accusation(s), and any other information that the Board or its designeé deems relevant. The
progiam shall require Respondent’s on-site parti(‘;ipation for a minimum of three (3) and no more
than five (5) days as determined by the program for the assessment and clinical education
evaluation. Réspondent shall pay all expenses associated with the clinical competence
assessment program.

At the end of the evaluation, the program will submit a report to the Board or its designee
which unequivocally states whether the Respondeﬁt has demonstrated the ability to practice
safely and independently. Based on Respondent’s performance on the clinical competence
assessment, the program will advise the Board or its designee of its recommendaﬁon(s) for the
scope and length of any additional educational or clinical training, evaluation or treatment for-any
medical condition or psychological condition, or anything else affecting Respondent’s practice of
medicine. Respondent shall comply with the program’s recommendations.

Determination as to whether Respondent successfully completed the clinical competence-
assessment program is solely within the program’s jﬁrisdiction.

If Respondent fails to enroll, participate in, or successfully.complete the clinical ’

- competence assessment program within the designated time period, Respondent shall receive a
' notification from the Board or its designee to cease the practice of medicine within three 3)

i g m(:hd az,ad_ys after’being sonotified.TheRespondent shall-not- 1(Tt;mncrthf:—praeuce ‘ofmedicine— -
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-~ until enroliment or participation in the outstanding portions of the clinical competence assessment
program have been completed. If the Respondent did not successtully complete the clinical
competence assessment program, the Respondent shall not resume the 'prac}tic'e of medicine until a
final decision has been rendered on the accusation and/or a petition to revoke probation. The
cessation of practice shall not apply to the reduction of the probationary time period.]

Within 60 days after Respondent has successfully completed the clinical éompetence
assessment program, Respondent shall participate in .a professional enhancement pro gramA
approved in advance by the Board or its designee, which shall include quarterly chart review,
semi-annual practice assessment, and semi-annual review of professional gréwth and education.
Respondent shall participate in the professional enhancement program at Respondent’s expense
during the term of probation, or until the Board or its designee determines that further
participation is no longer necessary.

6. MONITORING - PRACTICE. Within 30 calendar days of the effective date of this

Decfsio n, Respondent shall submit to the Board or its designee for prior approval as a practice
monitor, the name and qualifications of one or more licensed physiéiaps and surgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical |
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal
relationship with Respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased repo.ns to the Board, including
but not limited to any form of bartering, shall be in Respondent’s field of practice, and must agree
to serve as Respondent’s mc;nitor. Respondent shall pay all monitoring costs.
The Board or its designee shall provide the approved monitor with copies of the Decision(s)
-and Accusation(s), and a proposed monitoring plan. Withip 15 calendar days of receipt of the
Decision(s), Accusation(s), and proposed monitoring plan, the monitor shall submit a signed
statement.that the monitor has read the Decision(s) and Acc'usation(s),'fully understands the role
of & monitor, and agrees or disagrees with the proposed monitoring plan. If tHe"mjoni'tot_disag'rees

with the pLop0°ed momtonng plan, the monitor shall submit a revised monitoring plan with: the

it (3 _u;ant for-approval-by-the Board-or- its-designees
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Within 60-calendar days of the effective date of this Decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved monitor. Respondent sﬁall

make all records available for immediate inspection and copying on the premises by the monitor

' at all times during business hours and shall retain the records for the entire tetm of probation.

If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, Respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall cease the practice of'medicine until a monitor is approved to provide monitoring
responsibility.

The monitor shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance, indicating whether Respondent’s practices
are within the standards of practice of rnedic;me, and whether Respo.ndent is practicing medicine
safely. It shall be the sole responsibility of Respondent to ensure that the monitor submits the
quarterly written reports to the Board or its designee within 10 calendar days after the-end of the
preceding quarter.

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such resignation or unavallablhty, submit to the Board or its de51gnee for pr101 apploval the .
name and qualifications of a replacement monitor who will be assuming that responsibility within
15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive a
notification from the Boar.d or its designee to cease .th'e practice of medicine within three (3)
caleﬁdar days after being so notified. Respondent shall cease the practice of medipine until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor,.Respondent may participate in a professional enhancement program

approved-in advance by the Board or its designee that includes, at minimum, quarterly-chart - -

review, semizannyal practice assessment, and semi-annual review of professional growthand -~ |-

educauon Respondent shall participate in the professional enhancement program at Res‘pondent‘ g

Ly

o
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7. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the . .

Respondent shall provide a true copy of this Decision and Accusation to the Chief efvStaff or the
Chief Executive Officer at every hospital where privileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief
Executive Officer at every insurance carrier which extends malpractlce insurance coverage to
Respondent Respondent shall submit proof of comphance to the Board or its designee within 15
calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance carr1e1.

8.  SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE

NURSES. During probation, Respondent is prohibited from supervising physician assistants and
advanced practice nurses.

9. OBEYALLLAWS. Respondent shall obey all federal, state and local laws, all rnles

governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders.

10. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
.compliance with all the conditions of probation.

Respondent shall submit quarterly declarations not later than 10 calendar days after the end
of the preceding quarter. '

11 GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

- Respondent-shall comply with the Board’s probation unit.

Address Changes °

residence addresses; ematl address (if available), and telephone number, Changes ofsuch’

[

10
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addresses shall be inimediat-ely-co1m1unicated in writing to the Board or its designee. Under no-~. 1

.
S

:zL,z..rhgxmxerve—as ‘an-dddress-of record;exeeptas-allowed-by-Buginriud

Respondent shall;:at-all times, keep the Board informed of Respondent’s business and & =73«
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and Professions Code section 2021, subdivision (b).

Place of Practice

* Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

- License Renewal

. Respondent shall maintain a current and renewed California physician’s and surgeon’s

license,

- Travel or Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is .contempla'ted to last, more than thirty
(30) calendar days.

In the event Respondent should leave the State of California to reside or to practice
,Respondent shall notify the Board or its designee in writing 30 calendar days pﬁor to the dates of

departure and return.

12. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

13. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods .of non-practice lasting more than
30 calendar days and witlﬁn 15 calendar days of Respondent’s return to préotice. Non-practice is
deﬁﬁed as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calepdar month in direct
patient care, clinical activ{ty or teaching, or other activity as approved by the Board. If
‘Respondent resides in California and is considered to be in non-practice, Respondent shall .
_comply with all terms and conditions of probation. All time spent in an:intensive training
. program which has been approved by the Board or its designee shall nbt be considered non- -
g-_;ptggﬁc_ﬁ,and_do_es_no_t_ml'Lele_Responde_nt_ﬁtom_compLy_ingMith;@;li#éh@seﬁQEmS;andfcond.i.tions-o'f—_
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probation. Practicing meciicine in another state of the United States or Federal Jurisdiction while
on probation with the medical licensing authority of that state or jurisdiction shall not be
considéred non-practice. A Board-ordered suspension of practice shall not be considered as a
period of non-practice, . |

. In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federatlon of State Medical Boards’s Spec1a1
Purpose Exammatlon or, at the Board’s dlscretlon a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manuaf of Model
Disciplinary Ordefs and Disciplinary Guidelines” prior to resuming the practice.of medicine.

Respondent’s period of non-practice while on probation shall no't exceed two (2) years. .

* Periods of non-practice will not apply to tﬂe reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the probationary terms and conditions with the
exception of this condition and the following terms and conditions of probation: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from tha Use of Alcohol and/or
Controlled Substances; and Biological Fluid Testing.. |

- 14, COMPLETION OF PROBATION. Respondent shall comply with all financial

obligations (e.g., restitution, probation costs) not later than 120-calendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall

be fully restored.
15. VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation of probation. If Respondent viol_a’ces probation in any respect, the .

Board, after giving Respondent notice and the opportunity to be heard, may revoke probation and
carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation,
. or-an.Interim Suspension Order is filed against Respondent during probation; the. Board shall have

continuing-jurisdiction until the matter is final, and the period of probation-shall be extended until

the matter is.final.

skl .
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- 16. LICENSE SURRENDER. Following the effective date of this Decision; if

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy
the terms and conditions of probation, Respondent may request to surrender his or her license.
The Board reserves the right to evaluate'Respondent’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deeﬁed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent §hall no longer practice medicine.’ Respondént will no Jonger be subject
to thg terms and conditions of probation. If Respondént re-applies for a médical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

17.  PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every year of p;'bbation, as designated 'by the Board, which
may .be adjusted on an annual basis. Such costs shall be payable to the Medical Board of
California and delivered to the Board or its designee no later than January 31 of each calendar
year.

- \
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2 " T have carefully read the above Stipulated Seltlement and Disciplinary Order and have fully

3 mwmwnmmmmmm%Gwmﬂm»mqhmMmmmmWWMmmmmﬁMUt

4 || will have on my Physician’s and Surgeon’s Certificate. I enter into this Stipulated Settlement and

5 || Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the

6 || Decision and Order of the Medical Board of California.

7 .

8| DATED: /9 -7 - 20 @ A_/

' AROSIAV KUSHNIR M.D.

9 Rmpo ent
10 I have read and fully discussed with Respondent Ya;oslav Kushnir, M.D., the terms and
11 || conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order,
12 || Tapprove its form and content.
13 : ' . L
14 || DaTED: /LT~ 2z %%/:7/‘//‘(

' LASTONE BEBI, ESQ.
B Attorney for Respondent
16 '
17 ENDORSEMENT
18 The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully
19 |l submitted for consideration by the Medical Board of California.
20 | pargp: MU . Respectfully submitted,
21 XAVIER BECERRA
Attorney General of California
22 ALEXANDRA M. ALVAREZ
’ _Supervising Deputy Attorney General -
24 -
25 KAROLYN M., WESTFALL
Deputy Attorney General
26 Attorneys for Complainant
27 ‘
SD2020300287

28 |l 82615067.docx

ACCEPTANCE
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XAVIER BECERRA

Attorney General of California

ALEXANDRA M, ALVAREZ

Supervising Deputy Attorney General

KAROQOLYN M. WESTFALL

Deputy Attorney General

State Bar No. 234540

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9465
Facsimile: (619) 645-2061

Attorneys for Complainant
BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

_ STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2017-034874
YAROSLAY KUSHNIR, M.D. ACCUSATION

709 Third Avenue
Chula Vista, CA 91910-5803

Physician’s and Surgeon’s Certificate
No. G 24238,

Respondent.

PARTIES

1.  Christine J. Lally (Complainant) brings this Accusation solely in her ofﬁciéﬂ capacity
as the Interim Exécutive Director of the Medical Board of California, Depar.tment of Consumer
Affairs (Board). _

2. Onor about April 4, 1973, the Medical Board issued Physician’s and Surgeon’s
Certificate No. G 24238 to Yaroslav Kushnir, M.D. (Respondent). The Physician’s and
Surgeon’s Certificate was in full force and effect at all times relevant to the charges brought
herein and will expire on February 28, 2022, unless l;eﬁewed.
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JURISDICTION

3. This Accusation is brought before the Board, under the authority of the following
laws. All section references are to the Business and Professions Code (Code) unless otherwise
indicated.

4,  Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed
one year, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation to discipline as the Board deems proper.

5. Section 2234 of the Code, states:

The board shall take action against any licensee who is charged with
unprofessional conduct. In addition to other provisions of this article, unprofessional
conduct includes, but is not limited to, the following:

(b) Gross negligence.
(c) Repeated negligent acts. To be repeated, there must be two or more
negligent acts or omissions. An initial negligent act or omission followed by a

separate and distinct departure from the applicable standard of care shall constitute
repeated negligent acts.

(d) Incompetence.

6.  Unprofessional conduct under section 2234 is conduct which breaches the rules or
ethical cbde of the medical profession, or conduct which is unbecdming to a member in good
standing of the medical profession, which demonstrates an unfitness to practice medicine. (Shea
v. Board of Medical Examiners (1978) 81 Cal.App.3d 564, 575.)

7. Section 2266 of the Code states: The failure of a physician and surgeon to maintain
ade'quate and accurate recofds relating to tﬁe provision of services to their patients constitutes
unprofessional conduct.
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FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)

8. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 24238 to
disciplinary action under sections 2227 and 2234, as defined by section 2234, subdivision (b), of
the Code, in that he was grossly negligent in his care and treatment of Patient A,' as more
particularly alleged hereinafter: |

9. BetWeen in and around 2004, through in and around 2017, Respondent worl'ced asa
psychiatrist at Alvarado Parkway Institute (API). Throughout that time, API received numerous
corﬁplaints from staff and patients regarding Respondent’s disruptive behavior and/or sexually
inappropriate comments.

10.  On or about February 1, 2017, Patient A, a then twenty-one year old female patient
was brought to API by her father, seeking emergency psychiatric admission due to her increased
suicidal ideation and psychiatric behavior. Patient A had a psychiatric history that included
diagnoses of bipolar disorder, occupational defiant disorder, and mood disorder, as well as
multiple prior hospit;alizations and contacts with law enforcement. During her initial evaluation,
Patient A was noted to be floridly psychotic, responding to internal stimuli, making bizarre
movements, and rambling incoherently, Patjent A admitted to using methamphetamines the day
prior, and her urine drug screen was positive for methamphetamine and benzodiazepines. Patient
A was admitted to API on a voluntary basis under the psychiatric care of Respondent. On that

same date, Respondent evaluated the patient and diagnosed her with schizoaffective disorder,

| .bipolar type, and stimulant dependence (methamphetamirie).

11. Between on or about February ‘1, 2017, through on or about May 10, 2017,
Respondent evaluated Patient A several times each weelk. Throughout that time period,
Respondent’s notes in the patient’s chart arelshort, repetitive, and difficult to read, consist of
mostly checked boxes on a preexisting form, and contain no discussion regarding the patient’s

progress or reference to her treatment plan.

! To protect the privacy of the patient involved, the patient’s name has not been included
in this pleading. Respondent is aware of the identity of the patient referred to herein.
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12.  Onor about February 2, 2017, Respondent evaluated Patient A and determined her to
be loud, disruptive, and with no insight. The patient informed Respondent that she wanted to go
home. Respondent then restarted the patient on her prior medications, which included but was
not limited to Cogentin,” trazadone,® Zyprexa,* Lamictal,’ HaldoL,® and Clozaril.” Respondent
and Patient A both signed a “Patient Consent to Receive Psychotropic Medications” form on that
date for these medications, but Respondent did not include any documentation in the patient’s
chart regarding her capacity to give consent for these medications,

13.  Onor about February 3, 2017, Respondent evaluated Patient A and determined her to
be loud, psychotic, and with no insight. The patient again informed Respondent that she wanted
to go home.

14, On or about February 7, 2017, after K.C., M.S.W. (K.C.) informed Respondent that
another patient at API wanted to remain under his care after discharge, Respondent stated, “that’s
what happens when you sleep with your patients.”

15. Onorabout February 7, 2017, after A.M, R.N. (A.M.) asked Respondent if he wanted

to update K.C. on another patient she was covering for P.P., M.S.W. (P.P.), Respondent replied,

2 Cogentin (brand name for benztropine) is used to treat symptoms of Parkinson's disease
or involuntary movements due to the side effects of certain psychiatric drugs (antipsychotics such
as chlorpromazine/haloperidol). Benztropine belongs to a class of medication called
anticholinergics, and is a dangerous drug pursuant to Business and Professions Code section
4022.

3 Trazodone is an antidepressant that belongs to a group of drugs called selective serotonin
reuptake inhibitors. It is used to treat depression, and is a dangerous drug pursuant to Business
and Professions Code section 4022, :

4 Zyprexa (brand name for olanzapine) is an antipsychotic medication used to treat
schizophrenia and the symptoms of mood disorders such as bipolar disorder, and is a dangerous
drug pursuant to Business and Professions Code section 4022.

5 Lamictal (brand name for lamotrigine) is an anticonvulsant medication used to delay
mood episodes in adults with bipolar disorder, and is a dangerous drug pursuant to Business and
Professions Code section 4022.

- $Haldol (brand name for haloperidol) is an antipsychotic medicine used to treat
schizophrenia, and is a dangerous drug pursuant to Business and Professions Code section 4022.

7 Clozaril (brand name for clozapine) is an antipsychotic medicine used to treat
schizophrenia, and is a dangerous drug pursuant to Business and Professions Code section 4022.
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“No, [P.P.] is like my wife and [K.C.] is like my mistress. There are certain things that wives do
and certain things that mistresses do. My mistress doesn’t need to know this.”

16. Onor about February 8, 2017, Respondent evaluated Patient A and determined her to
be child-like, with poor judgement, and having no insight. On that same date, Respondent
referred the patient for an LPS Conservatorship.®

17.- Onor about February 9, 2017, Respondent evaluated Patient A and determined her to
be hyper, labile, and with no attention span. Respondent then prescribed the patient Adde-,rrall9 '
10 mg because she was highly agitated and hyperactive. Respondent and Patient A both signed a
“Patient Consent to Receive Psychotropic Medications” form on that date for this medication, but
Respondent did not include any documentation in the patient’s chart regarding her capacity to
give consent for this medication.

18. Onor about February 12,-2017, Patient A submitted a formal request for a change of
physician, | |

19. Onor about February 13, 2017, Respondent evaluated Patient A and determined her
to be labile, hyperactive, with no insight; and preoccupied with discharge home.

20. Onor about February 14, 2017, Respondent evaluated Patient A and determined her
to be gravely disabled, and unable to plan for food, clothing, or shelter for herself. .

21.  Onor about February 17, 2017, Respondent evaluated Patient A and determined her
to be loud and labile with no insight. On that date, Respondent increased the patient’s Adderall
prescription to 20 mg.

22. Onor about February 24, 2017, Respondent evaluated Patient A and determined her ‘

to have no insight. Patient A demanded to be discharged and requested another doctor:

8 The Mental Health Conservatorship is part of the Lanterman-Petris-Short (LPS) Act
1967. An LPS Conservatorship is the legal term used in California that gives one adult (the
conservator) the responsibility for overseeing the comprehensive medical (mental) treatment for -

- an adult (conservatee) who has a serious mental illness. Guidelines for the involuntary mental

health treatment are under the California Welfare and Institutions Codes 5200.

"9 Adderall- (brand name for dextroamphetamine and amphetamine) is a Schedulé It
controlled substance pursuant to Health and Safety Code section 11055, subdivision (d), and a

~dangerous drug pursuant to Business and Professions Code section 4022. It is an amphetamine-
| salts-tised for attention-deficit hyperactivity disorder and narcolepsy. :
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23, On or about February 26, 2017, Patient A informed Respondent again that she wanted |
another doctor.

24, On or about March 1, 2017, Respondent evaluated Patient A and determined her be
labile and agitated. On that date, Respondent decreased the patient’s Adderall to 10 mg.

25. Onor about March'4, 2017, Respondent evaluated Patient A and determined her be - .
loud, hyper, labile, and with no insight. On that date, Respondent discontinued the patient’s
Adderall prescription.

26,  On or about March 7, 2017, Respondent evaluated Patient A and determined her be
loud, with no insight, and preoccupied with discharge. Patient A informed Respondent again that
she wanted another doctor.

27.. Onor about March 11, 2017, Patient A submitted another formal request for a change |
of physician.

28, Onor about March 13,2017, Patient A submitted to a psychological evaluation and -
testing at API, which revealed a finding of severe intellectual impairment.

© 29,  Onor about March 13, 2017, Respondént attended a meeting with API executive staff
regarding complaints they had received about his inappropriate comments towards staff. Duriﬁg
this meeting, Respondent did not deny telling a staff member one week earlier that he thinks APT
should not hire women with children. |

-30. Sometime between on or about February 1, 2017, and on or about March 16,2017,
Respondent asked Patient A for a hug at the conclusion of his evaluation. After doing so,
Respondent then turned to a fernale employee, F.Z., and asked her to turn around so he and
Patient A could “make out.” Patient A was visibly uncomfortable by the comment and le;ft the
room. Later that day, Respondent patted his knee and told F.Z. to come sit on his lap.

.31.  On or about March 28, 2017, Respondent agreed to a corrective action plan with'API |

executive staff. _ ) _ |

32. 'On or‘about May 9, 2017, Patient A reported to her assigned social worker tﬁé.;c"she ‘
was no longer comfortable with receiving treatmient from Respondent and claimed he- had made -

multiple inappropriate comments and gestures towards her.
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33. Onorabout May 10, 2017, Patient A refused to be seen by Respondent and submitted
another formal request for a change of physician.
34, Onorabout May 11, 2017, Patient A began to receive psychiatric care and treatment
from another physician at API until she was discharged on or about June 7, 2017.
35. Between in and around October 2016, and in and around May 2017, on multib]e
occasions, Respondent intentionally poured his own urine down the elevator shaft at API. »
36. Onor about July 7, 2017, Respondent resigned from API.
37. Respondent committed gross negligence in his care and treatment of Patient A, which
included, but was not limited to, the following: |
(A) Engaging in sexually inappropriate comments and behavior towards the patient;
(B) Prescribing amphetamine to a patient who was floridly psychotic from
methamphetamine use;
(C) Writing illegible, chaotic, and incomplete chart notes for the patient; and
(D) Obtaining informed consent for psychotropic medications from a patient who
lacked capacity to give informed consent.

SECOND CAUSE FOR DISCIPLINE

(Repeated Negligent Acts)

38. Respondent has further subjected his Physician’s and Surgeon’s Certificate No.
G 24238 to disciplinary action under sections 2227 and 2.234, as deﬁn.ed by section 2234,
subdivision (c), of the Code, in that he committed repeated negligent acts in his care and
treatment of Patient A, as more particularly alleged in paragraphs 8 through 37, above, which are
hereby incorporated by reference and realleged as if fully set forth herein.
"
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THIRD CAUSE FOR DISCIPLINE -
(Failure to Maintain Adequate and Accurate Records)
39. Respondent has further subjected his Physician’s and Surgeon’s Certificate No.
G 24238 to disciplinary action under sections 2227 and 2234, as defined by section 2266, of the
Code, in that Respondent failed to maintain adequate and accurate records regarding his care and
treatment of Patient A, as more particularly alleged in paragraphs 8 through 37, above, which are |-
hereby incorporated by reference and realleged as if fully set forth herein.
FOURTH CAUSE FOR DISCIPLINE
(Incompetence)

40, Respondent has further subjected his Phy'sidian’s and Surgeon’s Certificate No.
(G-24238 to disciplinary action under sections 2227 and 2234, as defined by section 2234,
subdivision (d), of the Code, in that he has demonstrated incompetence in his care and treatment
of Patient A, as more particularly alleged in paragraphs 8 through 37, above, which are hereby -
incorporated by reference and re-alleged as if fully set forth herein.

FIFTH CAUSE FOR DISCIPLINE
(U ni)rofessional Conduct)

41. Respondent has further subjected his Physician’s and Surgeon’s Certificate No.

G 24238 to disciplinary action under sections 2227 and 2234, as defined by section 2234, of the

Code, in that he has engaged in conduct which breaches the rules or ethical code of the medical |. -

profession, or conduct which is unbecoming a member in good standing of the medical
profession,mand which demonstrates an unfitness to practice medicine, as more particularly
alleged in paragraphs 8 through 37, above, which are hereby inc.orporated by reference and re-
alleged as if fully set forth herein.
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PRAYER

2 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
3 || and that following the hearing, the Medical Board of California issue a decision;
-4 1. Revoking or suspending Physician’s énd Surgeon’s Certificate No. G 24238, issued.
5 || to Respondent, Yaroslav Kushnir, M.D.;
6 2. Revoking, suspending or denying approval of Respondent, Yaroslav Kushnir, M.D.’s
7 |l authority to supervise physician assistants and advanced practice nurses; |
8 3. Ordering Respondent, Yaroslav Kushnir, M.D., if placed on probation, to pay the
9 || Board the costs of probation monitoring; and
10 4.  Taking such other and further action as deemed necessary and proper.
11 o
MAY 2 8°2020
12 || DATED:
13
14 Department o nsmer Affairs
State of California
15 Complainant
16
17 | $D2020300287
82288524.docx
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