. BEFORE THE
, MEDICAL BOARD OF CALIFORNIA
| DEPARTMENT OF CONSUMER AFFAIRS
i STATE OF CALIFORNIA

In thé Matter of the Accusation )
Against: )
)
)

Wael Kouli, M.D. ) Case No. 800-2017-037169
| )
Physician's and Surgeon's )
Certificate No. C55343 )
| )
- | Respondent )
: )

DECISION

' The attached Stipulated Settlement and Disciplinary Order is heréby
adopted as the Decision and Order of the Medical Board of California,
Department of Consumer Affairs, State of California.

~ This Decision shall become effective at 5:00 p.m. on April 24, 2020.

" IT IS SO ORDERED March 25, 2020.

MEDICAL BOARD OF CALIFORNIA

Ronald H. LeWIS,Wﬁ Chaitr
Panel A
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XAVIER BECERRA

Attorney General of California

MATTHEW M. DAVIS

Supervising Deputy Attorney General

JASON J. AHN

Deputy Attorney General

State Bar No. 253172

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9433
Facsimile: (619) 645-2061

Attorneys for Complainant

: BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 800-2017-037169

WAEL KOULI, M.D. OAH No. 2019050920

120 C Ave., Ste. 130

Coronado, CA 92118-1990 STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

Physician’s and Surgeon’s Certificate
No. C 55343

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1.  Christine J. Lally is the Interim Executive Director of the Medical Board of California
(Board). Former Executive Director Kimberly Kirchmeyer brought this action solely in her then
official capacity as Executive Director of the Board.! Christine J. Lally is represented in this

matter by Xavier Becerra, Attorney General of the State of California, by Jason J. Ahn, Deputy

! Kimberly Kirchmeyer became Director of the California Department of Consumer
Affairs, effective October 28, 2019.
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Attorney General.

2. Respondent Wael Kouli, M.D. (Respondent) is represented in this proceeding by
attorney Robert W. Frank, Esq., whose address is: 110 West A Street, Suite 1200, San Diego, CA
92101-4959. |

3. On or about June 22, 2012, the Board issued Physician’s and Surgeon’s Certificate
No. C 55343 to Wael Kouli, M.D. (Respondent). The Physician’s and Surgeon’s Certificate was
in full force and effect at all times relevant to the charges brought in Accusation No. 800-2017-
037169, and will expire on January 31, 2022, unless renewed.

JURISDICTION

On April 23, 2019, Accusation No. 800-2017-037169 was filed before the Board, and is
currently pending against Respondent. The Accusation and all other statutorily required
documents were properly served on Respondent on April 23, 2019. Respondent timely filed his
Notice of Defense contesting the Accusation.

4. A copy of Accusation No. 800-2017-037169 is attached as exhibit A and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

5.  Respondent has carefully read, fully discussed with counsel, and fully understands the
charges and allegations in Accusation No. 800-2017-037169. Respondent has also carefully read,
fully discussed with counsel, and fully understands the effects of this Stipulated Settlement and
Disciplinary Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify on his own behalf; the right
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

7.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.
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CULPABILITY

8.  Respondent does not contest that, at an administrative hearing, Complainant could
establish a prima facie case with respect to the charges and allegations contained in Accusation
No. 800-2017-037169, a copy of which is attached hereto as Exhibit A, and that he has thereby
subjected his Physician’s and Surgeon’s Certificate No. C 55343 to disciplinary action. |

9.  Respondent agrees that if an accusation is ever filed against him before the Medical
Board of California, all of the charges and allegations contained in Accusation No. 800-2017-
037169 shall be deemed true, correct and fully admitted by Respondent for purposes of that
proceeding or any other licensing proceeding involving Respondent in the State of California.

10. Respondent agrees that his Physician’s and Surgeon’s Certificate No. C 55343 is
subject to discipline and he agrees to be bound by the Board’s imposition of discipline as set forth
in the Disciplinary Order below.

CONTINGENCY

11. This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and fully agrees that counsel for Complainant and the staff of the
Medical Board of California may communicate directly with the Board regarding this stipulation
and settlement, without notice to or participation by Respondent or his counsel. By signing the
stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. Ifthe Board fails
to adopt this stipulation as its Decision and Order, the Stipulated Settlement é.l‘ld Disciplinary
Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter. |

12.  The parties agree that this Stipulated Settlement and Disciplinary Order shall be null
and void and not binding upon the parties unless approved and adopted by the Board, except for
this paragraph, which shall remain in full force and effect. Respondent fully understands and
agreeé that in deciding whether or not to approve and adopt this Stipulated Settlement and

Disciplinary Order, the Board may receive oral and written communications from its staff and/or
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the Attorney General’s Office. Communications pursuant to this paragraph shall not disqualify
the Board, any member thereof, and/or any other person from future participation in this or any
other matter affecting or involving Respondent. In the event that the Board does not, in its
discretion, approve and adopt this Stipulated Settlement and Disciplinary Order, with the
exception of this paragraph, it shall not become effective, shall be of no evidentiary value
whatsoever, and shall not be relied upon or introduced in any disciplinary action by either party
hereto. Respondent further agrees that should this Stipulated Settlement and Disciplinary Order
be rejected for any reason by the Board, Respondent will assert no claim that the Board, or any
member thereof, was prejudiced by its/his/her review, discussion and/or consideration of this
Stipulated Settlement and Disciplinary Order or of any matter or matters related hereto.

ADDITIONAL PROVISIONS

13.  This Stipulated Settlement and Disciplinary Order is intended by the parties herein
to be an integrated writing representing the complete, final, and exclusive embodiment of the
agreements of the parties in the above-entitled matter.

14. The parties agree that copies of this Stipulated Settiement and Disciplinary Order,
including copies of the signatures of the parties, may be used in lieu of original documents and
signatures and, further, that such copies shall have the same force and effect as originals.

15. In consideration of the foregoing admissions and stipulations, the parties agree the
Board may, without further notice to or opportunity to be heard by Respondent, issue and enter
the following Disciplinary Order:

DISCIPLINARY ORDER

1.  PUBLIC REPRIMAND

IT IS HEREBY ORDERED that Respondent, Wael Kouli, M.D., holder of Physician’s and
Surgeon’s Certificate No. C 55343, shall be and hereby is Publicly Reprimanded pursuant to
Business and Professions Code section 2227. This Public Reprimand, which is issued in
connection with the allegations as set forth in Accusation No. 800-2017-037169, is as follows:

Betweeﬁ November 10, 2016 through September 12, 2017, Respondent departed

from the standard of care when providing care and treatment to Patient A, as more fully
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described in Accusation No. 800-2017-037169.
2. EDUCATION COURSE. Within 60 calendar days of the effective date of this

Decision, Respohdent shall submit to the Board or its designee for its prior approval educational
program(s) or course(s) which shall not be less than 40 hours. The educational program(s) or
course(s) shall be aimed at correcting any areas of deficient practice or knowledge and shall be
Category I cértiﬁed. The educational program(s) or course(s) shall be at Respondent’s expense
and shall be in addition to the Continuing Medical Education (CME) requirements for renewal of
licensure. Following the completion of each course, the Board or its designee may administer an
examination to test Respondent’s knowledge of the course. Respondent shall provide proofof
attendance for 65 hours of CME of which 40 hours were in satisfaction of this condition.

3.  FAILURE TO COMPLY.

Any failure by Respondent to comply with the terms and conditions of the Disciplinary
Order set forth above shall constitute unprofessional conduct and grounds for further disciplinary
action. |
Iy
/11
/17
/11
/17
117
/11
111/
/117
/1]
1117
117
111
/11
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ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discussed it with my attorney, Robert W. Frank, Esq. I understand the stipulation and the effect it
will have on my Physician’s and Surgeon’s Certificate. I enter into this Stipulated Settlement and
Disciplinary Order voluntarily, knowingly, and intelligently, and fully agree to be bound by the
Decision and Order of the Medical Board of Califo

7
/ -
WAEL KOULI, M.D.
Respondent

pDATED: |\, 1. 20

I have read and fully discussed with Respondent Wael Kouli, M.D. the terms and

conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order.

I approve its form and content. @
DATED: Q - L/ /% ﬁc\%
ROBERT W. FRANK, ESQ/
Attorney for Respondent
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of Célifornia.
2. -/ / o ,
DATED: \) Respectfully submitted,

XAVIER BECERRA .
Attorney General of California
MATTHEW M. DAVIS

Supervising Deputy Attorney General

—_—_— =

' JASON J. AHN
Deputy Attorney General
Attorneys for Complainant

SD2019700590
72048853.docx

7

STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (800-2017-037169)




O X N0 N A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

-

XAVIER BECERRA
Attorney General of California
MATTHEW M. DAVIS

isi FILED
? :gg;v} .Slzggnll)eputy Attorney General STATE OF CALIFORNMNIA
Deputy Attorney General MEDICAL BOARD OF CALIFORNIA
State Bar No. 253172 SACRAMENTO QeaN\ A3, 2013
600 West Broadway, Suite 1800 BY 2 AN RS ALYST
San Diego, CA 92101 :

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9433
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In thé Matter of the Accusation Against: Case No. 800-2017-037169
Wael Kouli, M.D. ACCUSATION

120 C Ave., Ste. 130
Coronado, CA 92118-1990

Physician’s and Surgeon’s Certificate
No. C 55343, ‘

Respondent.

Complainant alleges:
PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this Accusation solely in her official
capacity as the Executive Director of the Medical Board of California, Department of Consumer
Affairs (Board).

2. On or about June 22, 2012, the Medical Board issued Physician’s and Surgeon’s
Certificate No. C 55343 to Wael Kouli, M.D. (Respondent). The Physician’s and Surgeon’s
Certificate was in full force and effect at all times relevant to the charges brought herein and will

1
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expire on January 31, 2020, unless renewed.

s

/11

111

/11

JURISDICTION

3. Section 2227 of tHe Code states:

“(a) A licensee whose matter has been heard by an administrative law judge
of the Medical Quality Hearing Panel as designated in Section 11371 of the
Government Code, or whose default has been entered, and who is found guilty,
or who has entered into a stipulation for disciplinary action With the board, may, in
accordance with the provisions of this chapter: |

“(1) Have his or her license revoked upon order of the board.

“(2) Have his or her right to practice suspended for a period not to exceed
one year upon order of the board.

“(3) Be placed on probation and be required to pay the costs of probation
monitoring upon order of the board.

“(4) Be publicly reprimanded by the board. The pﬁblic reprimand may
include a requirement that the licensee complete relevant educational courses approved' by
the board. - |

“(5) Have any other action taken in relation to discipline as part of an order
of probation, as the board or an adminiétfative law judge may deem proper.

“(b) Any matter heard pursuant to subdivision (a), except for warning lette;s,
medical review or advisory conferences, professional competency examinations,
continuing education activities, and cost reimbursement associated therewith that
are agreed to with the board and successfully completed by the licensee, or other
matters made confidential or privileged by existing law, is deemed public, and shall be

made available to the public by the board pursuant to Section §03.1.”

2
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4, | Section 2234 of the Code, states:

“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct includes, but
is not limited to, the following:

“(b) Gross negligence.

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent
acts or omissions. An initial negligent act or omission foliowed by a separate and distinct

. departure from the applicable standard of care shall constitute repeated negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission fnedically
appropriate for that negligent diagnosis of the patiént shall constitute a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission
that constitutes the negligent act described in paragraph (1), including; but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the licensee’s conduct departs
from the applicable standard of care, each departure constitutes a separate and distinct
breach of the standard of care. |
5.  Unprofessional conduct under Business and Professions Code section 2234 is conduct

which breaches the rules or ethical code of the medical profession, or conduct which is
unbecoming a member in good standing of the medical profession, and which demonstrates an
unfitness to practice medicine. (Shea v. Board of Medical Examiners (1978) 81 Cal.App.3d 564,
575.) |

117

11/

111

vy : \

111 |

11/
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FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)

6. Respondent has subjected his Physician’s and Surgeon’s Certificate No. C 55343 to
disciplinary action under sections 2227 and 2234, as defined by section 2234, subdivision (b), of
the Code, in that he committed gross negligence in his care and treatment of Patients A,! as more
particularly alleged hereinafter:

7. On or about November 10, 2016, Patient A presented to Respondent in order to
undergo breast augmentation surgery. Patient A had thin soft tissue coverage, breast ptosis,? and
a lack of upper pole fullness.” Respondent performed breast augmentation surgery using saline
filled breast implants. Respondent placed the saline breast implants above Patient A’s pectoralis
muscle.*

8. On or about August 31, 2017, Patient A presented to Respondent with concerns
regarding deformity, rippling, capsular contracture’ and possible deflation of the breast implants.
Respondent agreed to perform a breast revision surgery. This time, Respondent’s plan was to
insert breast implants under the pectoralis muscle, instead of above it.

9.  On or about September 12, 2017, while performing the above breast revision surgery
on Patient A, Respondent entered Patient A’s left pulmonary cavity and a pneumothorax® ensued.
Patient A was transported to the emergency room (ER) at Sharp Coronado Hospital for treatment
of pneumothorax and discharged approximately two (2) days later in a stable condition.

/11 |
11/

I References to “Patient A” are used to protect patient privacy.

2 Breast ptosis refers to sagging of the female breasts.

3 Upper pole fullness means the breasts are larger and fuller above the nipple.
4 This placement is also known as “subglandular” placement.

3 Capsular contracture refers to a response of the immune system to foreign materials in
the human body, and is a common complication of breast implant surgery.

6 A pneumothorax occurs when air leaks into the space between your lung and chest wall.

4
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10. Respondent committed gross negligence in his care and treatment of Patient A, which
included, but was not limited to, the following: |
(a) Reépondent entered Patient A’s pulmonary cavity when placing a breast
* implant for cosmetic augmentation.

SECOND CAUSE FOR DISCIPLINE

(Repeated Negligent Acts)
11. Respondent has further subjected his Physician’s and Surgeon’s_Certiﬁcate' No.
C 55343 to disciplihary action under sections 2227 and 2234, as defined by secﬁon 2234,
subdivision (c), of the Code, in that he committed repeated negligent acts in his care and
treatment of Pétient A as more particularly alleged herein:
12, Paragraphs 6 through 10, above, are hereby incorporated by reference
and realleged as if fully set forth herein; | |
(a) Respondent entered Patient A’s pulmonary cavity when placing a breast
implant for cosmetic augmentation; and |
(b) Respondent placed saline breast implants above Patient A’s pectoralis n_Iuscle
" despite the fact that Patient A had thin soft tissue éoverag'e, breast ptosis, and a lack of

upper pole fullness.
THIRD CAUSE FOR DISCIPLINE

(General Unprofessional Conduct)

13.  Respondent has furtherlsubj ected his Physician’s ahd Surgeon’s Certificate
No. C 55343 to disciplinary action under sectiéns 2227 and 2234 of the Code, in that he has
engaged in conduct which breéches the rules or ethical code of the medical profession, or conduct
which is unbecoming to a member in good standing of the medical profession, and which |
demonstrates an unfitness to practice medicine, as more particularly alleged in paragraphs 6
through 12, above, which are hereby incorporated by reference as if fully set forth herein.
111 | |
111
111
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PRAYER

WHEREFORE, Complainant requests-that a hearing be held on the matters herein alleged,

and that following the hearing, the Medical Board of California issue a decision:

L.

Revoking or suspending Physician’s and Surgeon’s Certificate No. C 55343, issued to

Wael Kouli, M.D.;

2.

Revoking, suspending or denying approval of Wael Kouli, M.D.’s authority to

supervise physician assistants and advanced practice nurses;

3.

probation monitoring; and

4.

DATED:

.Ordering Wael Kouli, M.D., if pléced on probation, to pay the Board the costs of

Taking such other and further action as deemed necessary and proper.

April 23,

2019

AN
KIMBERLY KIRCHMEYER
Executive Director
Medical Board of California
Department of Consumer Affairs
State of California
Complainant
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