BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation )
Against: )
- )
)
Moise Tofic Zagha, M.D. ) Case No. 800-2015-014414
)
Physician's and Surgeon's )
Certificate No. A 34602 )
)
Respondent )
)
DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on January 3, 2020.

IT IS SO ORDERED: December 4, 2019.

MEDICAL BOARD OF CALIFORNIA

Kristina D. Lawsén, J.D., Chair
Panel B

DCU32 (Rev 01-2019)
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XAVIER BECERRA

Attorney General of California

E. A. Jones IH

Supervising Deputy Attorney General

CLAUDIA RAMIREZ

Deputy Attorney General

State Bar No. 205340

Califormia Depariment of Tustice

300 South Spring Street, Suite 1702

Los Angeles, Cahfornia 90013
Telephone: (213} 269-6432
Facsimile: (916)731-2117

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2015-014414
MOISE TOFIC ZAGHA, M.D. OAH Na, 2019050836
16133 Ventura ijl, Suite 300
Encino, Califomnia 91436 STIPULATED SETTLEMENT AND
DISCIPLINARY ORDER

Physician’s and Surgeon’s Certificate
No. A 34602,

Respondent.

IT IS HERERY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are troe:
PARTIES

1.  Kimberly Kirchmeyer (“Complainant”) is the Executive Director of the Medical
Board of California (“Board™), She brought this action solely in her official capacity and is
represented in this matter by Xavier Becerra, Attorney General of the State of California, by
Claudia Ramirez, Deputy Attorney General.

2. Respondent Moise Tofic Zagha, M.D. (“Respondent™) is represented in this
proceeding by attorney Peter Osinoff, Esq., whose address is: Bonne Bridges Mucllcx; O’Keefe &
Nichols, 355 South Grand Avenue, Suite 1750, Los Angeles, California 90071 .

{
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~ 3. Onorabout October 15, 1979, the Board issued Physician’s and Surgeon’s Certificate
No. A 34602 to Respondent. That Certificate was in full foree and effect at all times relevant to
the charges brought in Accusation No. 800-2015-014414, and will expire on October 31, 2020,
unless renewed.
JURISDICTION

4, Accusation No. 800-2015-014414 was filed before the Board, and is currently
pending against Respondent. The Accusation and all other statutorily required documents were
propetly scrvéd on Respondent on June 4, 2018. Respondent tiniely filed his Notice of Defense
contesting the Accusation. _

5. Acopy of Accusation No. 800-2015-014414 is atrached as Exhibit A and -
incorporated hetein by reference.

ADVISEMENT AND WAIVERS

6. Respondent has carefully read, fully discussed with counsel, and understands the
chatges and allegations in A.ccusaﬁon No. 800-2015-014414. Respondent has also carefully read,
fully discussed with counsel, and understands the effects of this Stipulated Settlement and |
Disciplinary Order.

7. Respondent is fally aware of his legal rights m this matter, including the rightto a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidénce and to testify on his own behalf; the right
to the issuance of subpoenés to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and 6ther applicable laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above. ‘

CULPABILITY
9.  Respondent understands and agrees that the charges and allegations in Accysation

No. 800-2015-014414, if proven at a hearing, constitute cause for imposing discipline upon his

28 " Physician’s and Surgeon’s Certificate.
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10. For the purpose of resolving the Accusation without the expense and uncertainty of
further proceedings, Respondent agrees that, at a hearing, Complainant could establish a prima
facie case for the charges and allegations in the Accusation, and that Respondent hereby gives up
his right to contest those charges.

11, Respondent agrees that if he ever petitions for early termination or modification of
probation, or if the Board ever peFitions for revocation of probation, all of the chﬁfges and
allegations contained in Accusation No. 800-2015-014414 shall be deemed true, comrect and fully
admitted by Respondent for purposes of that proceeding or any other licensing proceeding
involving Respondent in the State of California.

12. Respondent agrees that his Physician’s and Surgeon's Certificate is subject to
discipline and he agrees 10 be bound by the Board’s probationary terms as set forth in the
Disciplinary Order below.

CONTINGENCY

13. This stipulation shall be slubject to approval by the Medical Board of California. -

Respondent understands and agrees that counsel for Complainant and the staff of the Medical

Board of California may comrmumnicate directly with the Board regarding this stipulation and

| settlement, without notice to or participation by Respondent or his counsel. By signing the

stipulation, Respondent understands and agrees that he m;ay not withdraw his agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails
to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter. . '

14. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDE and facsimile
signatures thereto, shall have the same force and effect as the originals.

15. In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without further notice or formal proceeding, issue and enter the following

2
2
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Disciplinary Order:
DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No, A 34602 issued
to Respondent Moise Tofic Zagha, M.D. is revoked. However, the revocation is stayed and
Respondent is placed on probation for thirty-five (35) tonths on the following terms and
conditions. |

1. EDUCATION COURSE. Within 60 calendar days of the effective date of this
Decizion, and ot an annual basis thereafter, Respondent shall submit to the Board ar its designee
for its prior approval educational program(s) or course(s) which shall not be less than 40 hours
per year, for each year of probation. The educational program(s) or course(s) shall be aimed at
correcting any areas of deficient practice or knowledge and shall be Category I certified. The
edncational program(s) or course(s) shall be at Respondent’s expense and shall be in addiﬁoﬁ o
the Continuing Medical Education (CME) requirements for renewal of licensure. Following the
completion of each course, the Board or its designee may administer an examination to test
Respondent’s knowledge of the course, Respondent shall provide proof of attendance for 65
hours of CME of whxlch 40 howrs wers in satisfaction of this condition. | .

2,  PROFESSIONALISM PROGRAM (ETHICS COURSE). Wxthm 60 calendar days of]
the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requitements of Title 16, California Code of Regulations (CCR) section 1358.1.
Respondent shall participate in and successfully complete that program. Respondent shall
provide any information apd documents that the program may deem pertinent. Respondent shall
successfully complete the classroom component of the program not later than six (6) months after
Respondent’s initial enrollment, and the longitudinal component of the program not later than the
time specified by the program, but no later than one (1) year after attending the classroom
component. The professionalism program shall be at Respondent’s expense and shall be in
addition to the Continuing Medical Education (CME) requirements for renewal of licensure.

A professionglisim program taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board

4
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or its designee, be accepted towards the fulfiliment of this condition if the program would have
been approved By the Board or its designee had the program been taken after the effective date of
this Decision,

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later
than 15 calendar days after the effective date of the Decision, whic.hcver is later.

3. MONITORING - PRACTICE. Within 30 calendar days of the effective date of this
Decision, Respondent shall submit to the Board or its desighee for prior approval as a practice
monitor, the name énd qualifications of one or more licensed physicians and surgeons whosé
licenses are valid and in good standing, and who arc preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal
relationship with Respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbissed reports to the Board, including
but not limited to any form of bartering, shall be in Respondent’s field of practice, and must agree
to serve as Respondent’s momnitot. Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved tnonitor with copies of the Decision(s)
and Accusation(s), and a proposed monitoring plan. Within 15 calendar days of receipt of the
Decision(s), Accugation(s), and proposed monitoring plan, the monitor shall snbmit a signed
statement that the monitor has read the Decisjan(s) and Accusation(s), fully understands the role
of 2 monitor, and agrees or disagrees with the proposed monitoring plan. If the monitor disagrees
with the proposed monjtoring plan, the monitor shall submir a revised monitoring plan with the
signed statement for approval by the Board or its designee. |

Within 60 calendar days of the effective date of this Decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved monitor. Respondent shall
raake all records available for iﬁxmediate inspection and copying on the premises by the monitor
at all times during business hours and shall retain the records for the entite term of probation.

If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective

date of this Decision, Respondent shall regeive a notification from the Board or its designee to

5
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cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall cease the practice of medicine until a monitor is approved to provide monitoring
tesponsibility.

The monitor(s) shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance, indicating whether Respondent’s practices
are within the standards of practice of medicine, and whether Respondent is practicing medicine '
safely. It shall be the sole responsibility of Respondent to ensure that the monitor submits the
quérterly written reports to the Board or its designee within 10 calendar days afer the end of the
preccdiﬁg quarter. .

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its designee, for prior approv?al, the
name and qualifications of a replacement monitor who will be assuming that responsibility within
15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive 2
notification from the Board or its designee to cease the practice of medicine within three (3)
calendar days afier being so netified. Respondent shall cease the practice of medicine until a
replacement monitor is approved and assumes monitoring responsibility.

In licu of a monitor, Respondent may participate in a professiona] enhancement program
approved in advance by the Board or its designee that includes, at minimum, quarterly chart
review, semi-annual practice assessment, and semi-annual review of professional growth and
education. Respondent shall participate in the professional enhancement program at
Respondent’s expense during the term of probation. .

4.  NOTIFICATION. Within seven (7) days of the effective date of this Decision, the
Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where privileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of médichle,
including ‘all physician and iocum tenens registries or other similar agencies, and to the Chief
Executive Officer at every insurance carrier which extends malpractice insurance coverage to

6
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Respondent. Respondent shall submit proof of compliance to the Board or its designee within 15
calendar days. ‘

This condition shall apply to any change(s) in hospitals, other faciliﬁes or insurance carriet.

‘ 5. SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE
NURSES. During probation, Respondent is prohibited from supervising physician assistants and
advanced practice nurses.

6. OBEY ATT LAWS. Respondent shall obey all federal, state and local laws, all mmles
governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders. .

7. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarabions
under penalty of perjury on forms provided by the Board, stating whether there has been |
compliance with all the conditions of probation.

Respondent shall submir quarterly declarations not later than 10 calendar days after the end
of the preceding guarter. ’

8  GENERAT PROBATION REQUIREMENTS.

Complisnce with Probation Unit
Respondent shall comply with the Board’s probation unit.

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changes of such
advdresses shall be immediately comxﬁunicatcd in writing to the Board or its designee. Underno -
circumstances shall a post office box serve as an address of record, except as allowed by Business
and Professions Code section 2021(b). '

Place of Practice

Respondent shall hot engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility. '

"
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License Renewal

Respondent shall maintain a curzent and renewed California physician’s and surgeon’s
license.

Travel or Résidence Outside California

Respondent shall immediately inform the Board or its designes, in writing, of travel to any
areas outside the jurisdiction of California which iasts, or is contemplated to last, thore than thirty
(30) calendar days. |

In the event Respondent should leave the State of California to reside or to practice,
Respondent shall norify the Board or its designee in writing 30 calendar days prior to the dates of
departure and returmn.

9.  INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be
available in person updn request for interviews either at Respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

10, NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or
its designee in writing within 135 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board. -IF
Respondent resides in California and is considered to be in non-practice, RﬂSpondcnt' shall
camply with all terms and conditions of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve Respondent from complying with all tﬁc terms aad conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical licensing authority of that state or jurisdiction shall nat be '
considered non-practice. A Board-ordered suspension of practice shéa]l not be considered as a
period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar

8
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months, Respondent shall successfully complete the Federation of State Medical Boards®s Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines™ prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a2 Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the probatiopary terms and conditions with the
¢xception of this condition and the following terms and conditions of probation: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or
Controlled Substances; and Biological Fluid Testing.

11, COMPLETION OF PROBATION. Respondent shall comply with all financial

obligations (e.g.. probation monitoring costs) not later than 120 calendar days prior to the
completion of probation. Uf;on successfil completion of probation, Respondent’s certificate shall
be fully restored.

12. VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation of probation. If Respondent violates probation in any respect, the
Board, after giving Respondent notice and the oppottunity to be heard, may revoke probation and
carry out. the disciplinary order that was stayed. If an Accusation, or Petition to Revoke
Probation, or an Interim Suspension Order is filed against Respondent during probation, the
Board shall have continuing jurisdiction until the matter is final, and the period of probation shall
be extended until the matter ig final.

13. LICENSE SURRENDER, Following the effective date of this Decisibn, if

“Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy

the terms and conditions of probation, Respondent may request to surrender his or her license.
The Board reserves the right to evaluate Respondent’s request and to exercise its discretion in
determiﬁing whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the ciccumstances, Upon formal acceptance of the surrender, Respondent

g
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shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditious of probation. If Respondent re-applies for a médical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

14. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every year of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payabie to the Medical Board of
California and delivered to the Board or its designee no later than January 31 of each calendar
year. |
ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully
discussed it with my attormey, Petex Osinoff, Esq. Iunderstand, the stipulation and the effect it
will have on my Physician’s and Surgeon’s Certificate. I enter into this Stipulated Settflement and
Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the

Decision and Order of the Medical Board of California.

DATED: _§/25 /11

; A e,
MOISE TOFX GHA, MD.
Respondent

1 have read and fully discussed with Respondent Moise Tofic Zagha, M.D. the terms and

conditions and other matters contained in the above Stipnlated Settlement and Disciplinary Order.

T approve its form and content.

s 92319

PETER OSINOFF, ESQ.
Aftorney for Respondent

10
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary QOrder is heréby respectiully
submitted for tohsideration by the Medmal Board of California.
DATED: Q/d'—[ / q . Respectfully submitted,
XAVIER BECERRA
Attorney General ofCaIifomia

E. A. JONES 1L
Supewxsmg Deputy Attome y General

CLAU’DIA RAM IREZ ‘%
Deputy Atiorney-General

Attorneys Jov Complainant

LAZ2018600455
53734906,docx

I
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XAVIER BECERRA STATE OF CALIFORNIA .
Attorney General of California MEDICAL BOARD OF CALIFORNIA
IS{OBERT MCISM BELX G | SACRAJ!”’ 0 J&M, ¥ 0 /¥
upervisin, it ]
MferARE"? J. Iigl;:ty omey DEREE ANALYST

Deputy Attorney General
State Bar No. 207205

" California Department of Justice

* 300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Telephone: (213) 269-6443

Facsimile: (213) 897-9395
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 800-2015-014414

MOISE TOFIC ZAGHA, M.D. ACCUSATION

16133 Ventura Boulevard, Suite 300
Encino, California 91436

Physician's and Surgeon's Certificate A 34602,

" Respondent.

Complainant alleges:
PARTIES
1. Kimberly Kirchmeyer (Cqmplainant) brings this Accusation solely in her official

capacity as the Executive Director of the Medical Board of California (Board).

2. OnOctober 15, 1979, the Board issued Physician's and Surgeon's Certificate Number
A 34602 to Moise '_l‘oﬁc Zagha, M.D. (Respondent). That license was in full force and effect at
all times relevant to fhe charges brought herein and will expire on October 31, 2018, unless
renewed. . -

/

/!

i
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JURISDICTION

| 3. This Accusation is brought before the Board under the authority of the f;ﬂlowing
laws. All section references are to the Business and Professions Code (Code) unless otherwise
indicated.

4.. Section 2227 -of the .Code states:

“(a) A ‘llfcensee,-whos'e matter has been heard by an admixﬁstrative law judge of the M;:dical_
Quality Hearing Panel as designated- in Secﬁon 11371 of the Government Codé or whose default
has been entered, and who is found guilty, or who has entered into a stlpulatlon for disciplinary
action with the board, may, in accordance w1th the provisions of this chapter ‘

- “(1) Have his or her license revoked upon order of the board.

“(2) Have his or her right to practice suspenciéd for a period not to exceed one- year upon

order of the board.

“(3) Be placed on probation and be reduired to pay the costs of probation monitoring upon

‘order of the board

““(4) Be publicly reprimanded by the board. The public reprimand may include a
requirement that the licensee complete relevant educational courses approved by the board.
“(5) Have any other action taken in relation to discipline as part of an order of probation, as

the board ot an administrative law judge may deem proper.

“(b) Any matter heard pursuant to subdivision (d), except for warning letters, medical

rreview or advisory conferences, professional competency examinations, continuing education

activities, and c;)s_t reimb_ursement associated therewith that are agreed to wiih the board and
successfully completed by the licensee, or other matters made confidential or privileged by
existing law, is deemed public, and shall be made available to the public by the board pmsu@t to
Section 803.1.”
5. Section 2234 of the Code states:
~“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofejssi.onal conduct includes, but is not

limited to, the following: B
2
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“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter. _ o

“(b) Gross negligence. ;

“(c) Repeated negligént acts. To be r‘epeétéd, there.must be two or more negligent acts ér
omissiqns. An initial negligent act or omission fé)llowed by a separate and distinct depa&’ture from
the applicable standard of care shall constitute r;apeatéd negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission medically appropriate

for that negligent diagnosis of the patient shall constitute a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission that

constitutes the negligent act described in paragraph (1), including, but not limited to, a -

_reevaluation of the diagnosis or.a change in treatment, and the licensee's conduct departs from the

applicable standard of care, each departure constitutes a separate- and distinct breach of the
standard of care.

“(d) Incofnpetence.

“(e) The commission of any act involving dishonesty or corruption which is substantially
related to the qualifications, functions, or duties of a physician and surgeon. ' '

“(f) Any action or coriduct which would have warranted the denial of a certificate.

*(g) The practice of medicine from this state into another state or country without meeting'

the legal requirenients of that state or country for the practice of medicine. Section 2314 shall not

- apply to this subdivision. This subdivision shall become operative upon the implementation of

the proposed registration program described in.Section 2052.5.

“(h) The repeated failure by a certificate holder, in the absence of good cause, to attend and
partici;-)ate in an interview by the board. ThJS subdivision shall only apply to a certificate holder
who is the subject of an investigatidri by the board.”

6.  Section 2238 of the Code states: _

“A violation of any federal statute or federal regulation or any of the statutes or rf.egulations
of this state regulating dangerous drugs or controlled substances constitutes unprofessional

conduct.”

) 3
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7.  Section 2241.5 of the Code states:
“(a) A physician and surgeon may prescribe for, or dispense or administer to, a person

under his or her treatment for a medical condition dangerous drugs or prescription controlled

- substances for the treatment of pain or a condition causing pain, iricluding, but not limited to,

intractable pain.

“(b) No physician an’d surgeon shall be subject to disciplinary action for prescribing,
dispensing, or administer;ihg dangerous drugs or prescription controlled sgbstances in accordance -
with this section.

“(cy This section shall not affect the power of the board to take any action described in
Section 2227 against a physician and surgeon who does any of the following:

“(1) Violates subdivision (b), (c), or (d) of Section 2234 r-e;,garding gross negligence,
repeated negligent ac;s, or incbmpetence. |

“(2) Violsites Section 2241 regarding treatment of an addict.

“(3) Violates Section 2242 regarding performing an apptopriate prior examination and the
existence of a medical indication for prescribixig, dispensing, or furnishing dangerous drugs.

. “(4) Violates Section 2242.1 regarﬁ,ing pre;écribing on the Intemet.

“(5) Fails to keep compiete and accurate rec'ords of purchases and disposals of substan-ces,

listed in the California Uniform Controlled Substances Act (Division 10 (commencing with’

Section 11000) of the Health and Safety Code) or controlled substances scheduled in the federal

Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. Sec. 801 et seq.), or

pursuant to the federal Comprehefxsive Drug Abuse Prevention and Control Act of 1970. A
physician and surgeon shall keep records of his or her purchases and disposals (_)f these controlled
substances or dangerous drugs, including the date of purchase, the date and records of thé sale or
disposal of the drugs b); the physician\and surgeon,' the name and address of the person receiving
the drugs, aﬁd the reason for the disposal or the dispensing of the drugs to the person, and ghall |
otherwise comply with all state recordkeeping requirements for controlled substances. PR
"‘(6) Writes false or fictitious prescriptions for controlled substances listed in the California ‘

Uniform Controlled Substances Act or scheduled in the federal Comprehensive Drug Abuse
4 .
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Prevention and Control'Act of 1970.
“(7) Prescribes, administers, or dispenses in violation of this chapter, or in violation of

Chapter 4 (commencing with Section 11150) or Chapter 5 (commencing with Section 11210) of -

Division 10 of the Health and Safety Code.

-“(d) A physician and surgeon shall exercise reasonable caré in determining whether a

particular patient or condition, or the complexity of a patient's treatment, including, but not
) /

limited to, a current or recent pattern of drug abuse, fequires consultation with, or referral to, a

more qualified specialist.

“(e) Nothing in this section shall prvohibit the governing body of a hospital from takihg
disciplinary actions against a physician and surgeon pursuant to Sections 809.05, 809.4, and
809.5.” |

8.  Section 2242 of the Code states: '

“(a) Prescribing, dispensing, or furnish-ing danéerous drugs as defined in Section 4022
without an appropriate prior examination and a medical indication, constitutes unprofeséiohal
conduct.

“(b) No iicerllsee shall be found to have committed unpréfessional conduct within the
meaning of this section if, at the time the drugs were prescribed, dispensed, or furnished, any of
the followmg applies: '

“(1) The licensee was a designated physician and surgeon or pod1atnst serving in the .
absence of the patient's physician and surgeon or podiatrist, as the case may be, and if the drugs
were prescribed dispensed, or furnished only as necessary to maintain the patient until the return
of hlS or her practitioner, but in any case no longer than 72 hours. |

“(2) The licensee transmitted the order for the drugs to a registered nurse or to a hcensed
vocational nurse in an inpatient facility, and if both of the following conditions exist:

“(A) The practitioner had consulted with the registered nurse or liceﬁsed vo‘cafional nurse
who had reviewed the pat{ent's records.

“B) The pracﬁtioﬁer was designated as the practitioner to serve in the absence of thg

~

patient's physician and surgeon or podiatrist, as the case may be.

5
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““(3) The licensee was a designated practitioner serving in the absence of the patient's
physician and surgeon or podiatrist, as the case may.be, and was in possession of or had utilized

the patient's records and ordered the renewal of a medically indicated prescription for an amount

“not exceeding the original prescription in strength or amount or for more than one refill.

“(4) The licen;ee was acting in accordance with Section 120582 of the Health and Safety
Code.” "

9.  Section 2266 of the Code states: “The failure of a physician and surgeon to maintain
adequate and accurate records relating to the provision of services to their patients constitutes -
unprofessional conduct.” ' |

10.  Section 725 of the Code states:

“(a) Repeated acts of clearly excessive prescﬁbing, furnishing, dispensing, or administering
of drugs or treatment, repeated acts of clearly excessive use of -diagno'stic procedures, ér repeated
acts of clear]ly excessive use of diagnostic or treatment facilities as dete@ned by the standard of
the commﬁnity of licensees is'unprofe_ssional conduct for a physician and surgeon, dentist,
podiatrist, psircholo gist, physical therapisf, chiropractor, optometrist, speech-language
pathologist, or audiologist. o

“(b) Any person who engages in reﬁeated acts of clearly excessive prescribing or
administering of drugs or treatment is guilty of a misdemeanor and shall be punished by a fine of
not less than one hundred dollars ($IQO) nor more than six hundred dollars ($600), or by |
imprisonment for a term of not less than 60 days nor more than 180 days, or by both that fine and
imprisonment. '

“c) A practitionér who has a medical basis for prescribing, furnishing, dispensing, or
administering dangerous drugs or prescription controlled substances shall not be subject to
disciplinary action or prosecution under this sectign. \. _

“(d) No physician and surgeon shall be subject to disciplinary action pursuant to this section
for treating intractable pain in compliance with Section 2241.5.”

11. Section 11190 of the Healtﬁ and Safety Code states: -

““(a) Every practitioner, other than a pharmacist, who prescribes or ad;ﬁinisters a controlled

6
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substance classified in Schedule II shall make a record that, as to the transaction, shows all of the
following: i |
- “(1) The name~ and address of the patient.

“(2) The date.

- “(3) The charactgr, including the name and strength, and quantity of controlled substances
involved. ' .

“(b) The prescriber’s’recofd shall show the pathology and purpose for which the controlled
substance was administered or prescribed. -

“(¢) (1) For each prescription for a Schedule II, Schedule III, or Schedule IV controlled
substance that is dispensed by a prescriber pursuant to Section ‘41 70 of the Business and .
Professions Code, the_prescriber'_sball record and maintain the following information: L~

“(A) Full name, address, and the telephone number of the ultimaté user or research subject,
or'contact information as determined ‘by the Secretary of the United States Department of Health
and H@m Serviées, and the gender, and date of birth of the patient. ‘

“(B) The prescriber’s catégory of licensure and liceﬁse number; federal coﬁtrolled
substance registration number; and the state medical license number of any .prescriber using the
federal controlled substance registration number of a government-exempt facility.

“(C) NDC (National Drug Code) number of the controlled substance disber;sed.-

“(D) Quantity of the controlled substance dispensed. ¥ .

“(E) ICD-9 (diagnosis code), if available.

“(F) Number of refills ordered. _

. “(G) Whether the drug was dispensed as a refill of a prescription or as a ﬁrst-timé -r-equest..

“(H) Date of origin of the prescription.

“kZ) (A) Each prescriber that dispenses controlled substances shall provide the Department
of Justice the information required by this subdivision on a weekly basis in a format set by the
Department of Justice pursuant to regulation. -

~ “(B) The reporting requirement in this section shall not apply to the direct administration of

a controlled substance to the body of an ultimate user. -

7
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“(d) This section shall become dperative on January 1, 2005.

““(e) The reporting requirement in this section for Schedule IV controlled substances shall
not apply to any of the following:

“(1) The dispensihg of a controlled substance in a quantity limited to an amount adequate to
treat the ultimate user involved for 48 hours or less. - |

“(2) The administration or disﬁensing of a controlled substance in accordance with any
other exclusion identified by the United States Health and Hu'man‘Serviée Secretary for the
National All Schedules Pfescription Electronic Reporting Act of 2005.

“(f) Notwithstanding paragraph (2) of subdivision (c), the ieporting requirement of the
information required by this section for a Schedule II or Schedule III controlled substance, m a
format set by the bepartment of Justice pursuant to regulation, shall be on a monthlylb.asis for all
of the following: ‘

“(1) The dispensing of a controlled substance in a quantity limited to an amount adequate-to
treat the ultimate user involved for 48 hours or less.

“(2) The administration or dispensing of a controlled substance in accordance- with any
other exclusion iaentiﬁed by the United States Health and ﬁuman Service Secretary for the
National All Schedules Prescription Electrpnic Reporting Act 0of 2005.”

FACTUAL SUMMARY

12.  Atall times relevant herein, Respondent worked as a physician in a private farhilgl
practice located ir.1. Encino, California. Patient A,! then a 28-year-old female, began treating with
Respondent on February 7_, 2012, for the managemerit of chronic lower back pain caused by
degenerétive disc disease and for frequent migraine headaches. She was married and used both
her maiden nar.ne, A, and her married name, A2.2

13. For approximately four years, from February 2012 through Mar'ch.2016, Respondent

treated Patient A for various symptorus, including chronic low back pain, back spasms, migraines,

! The patient herein is referred to as Patient A to protect her privacy.

2 Although Patient A changed her name to A2 after she married, she continued to use both
names. Respondent alternated between Patient A’s maiden and married names when prescribing
controlled substances to her.

8
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anxiety and seizure disorder. During this period, Respondent repeatedly prescribed high
quantities of narcotic medications to the patient, often without ar;y medical indication, 6fﬁce
visits and/or conducting a physical examination. For example, in April 2015, Patient A obtained
at least ten (10) prescriptions for controlled substances from Respondent. However, Respondent

only documented one visit and exam:*

Date Prescriptions Filled . | Documentation of Office Visit and/or
A ' . Examination :
04/01/15 20 tablets of Norco* 10/325 No documentation of visit or exam.

04/03/15 | 120 tablets of oxycodone® 10/325; | No documentation of visit or exam.

60 tablets of Xanax® 2.0 mg .
04/06/15 | 55 tablets of oxycodone 10/325 No documentation of visit or exam.
04/09/15 | 240 tablets of Norco 10/325 No documentation of visit or exam.
04/13/15 | 30 tablets of Xanax 2 mg; 60 tablets | No' documentation of visit or exam.
of Norco 10/325 - :
04/21/15 | 120 tablets of Norco 10/325 No documentation of visit or exam.

.04/23/15 | 100 tablets of Percocet’ 10/325; Documented that patient had come in for
120 tablets of Norco 10/325; 90 refills. Did not document signs, symptoms
tablets of Xanax 2.0 mg or response to medications. Only”

\ documented blood pressure, lung exam, and

‘brief cardiovascular exam. Under -
musculoskeletal, only documented tender
lumbosacral paravertebral. Assessment:
Hypertension, chronic low back pain,

. seizure. -
04/27/15 | 120 tablets of oxycodone 10/325 No documentation of visit or exam.
04/29/15 1290 tablets of Norco 10/325 No documentation of visit or exam.
04/30/15 | 60 tablets of oxycodone 10/325 No documentation of visit or exam.

3 Respondent’s medical records indicate that extremely hiéh ciuahtities of benzodiazepines
and opioids were also prescribed to Patient A in January 2014 through June 2014, January and
February 2015, and July 2015. i ‘ )

4 Norco, a trade name for acetaminophen and hydrocodone, is an opioid pain medication.
It is a dangerous drug as defined in section 4022 and a Schedule II controlled substance. Norcois| -
used to treat moderate to moderately severe pain. : ) :

5 Oxycodone is an opioid pain medication, which is used to treat moderate to severe pain.

6 Xanax, a trade name for alprazolam, belongs to a class of drugs known as
benzodiazepines. It is a dangerous drug as defined in section 4022 and a Schedule IV controlled
substance. Xanax is used to treat anxiety disorders, panic disorders, and anxiety caused by
depression.

. 7 Percocet, a trade name for acetaminophen and okycodone, is an opioid pain medication.
It is a dangerous drug as defined in section 4022 and a Schedule II controlled substance. Percocet
is used to treat moderate to severe pain. :

9
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14.  Between May 7, 2014, and November 6, 2014, Respondent wrote prescriptions for
controlled medications to Patient A, but did not document any ofﬁcé visit including an interview
with the patient, physical examination, or an assessment or plan.‘ .Although Patient A’s
prescription history shows that she filled at least 35 narcotic prescriptions written by Respondent
during this period, the patient chart did not reflect such prescriptions. -

15. Fr01£1 2012 through 2016, Respondent documented an assessment of anxiety and/or
migraine for Patient A and prescribed controlled medi cations for thpse symptoms, but dicll not
document a neurological or psychiatric exam. _ _ |

16. In June 2013, March 2014 and November 2014, Responcient documented an

“assessment of hypertension, but he did not order or perform any blood work to evaluate the

patient’s liver function, lipid levels, and renal function, and to ensure the narcotic medications he

. _prescribed at extremely high quantities did not damage her liver.

Failure to Refer Patient to Pain Managément Soeéialist and Discuss Risks and Alternatives

17. On August 7, 2014, Dr. H.G.% ordered a Magnetic Resonance Imagining (MRI) of

‘Patient A’s brain and lumbar épine, with and without contrast. Both MRIs were read by
-radiologist Dr. S.K.° The MRI of Patient A’s brain was unremarkable, while the MRI of hex;
lumbar spine showed very minimal rotatory scpliosis convicts, mild inflammatory changes in the
subcutaneous fat along the posterior aspect of the mid to lower back, and a lA-mm broad-based
posterior disc bulge. Nc; significant spinal canal or neural foraminal narrowing was appreciated.
Mild to moderate bilateral facet joint arthropathy was seen, and mild bilateral facet joint -
osteoarthritic changes were present. The lumbar spine MRI was otherwise unremarkable. The
-MRI lumbear spine results did not explain severe pain, which would merit the préscﬂbiqg of high
quantities of pain medication.
18. From 2012 through 2016, although Respondent documented his eff-orts to ‘[taper

i’atient A off of Norco, he continued to prescribe her high quantities of opioid medication. At no

8 Dr. H.G. is'referred to by his initials to protect his privacy.

% Dr. S K. is referred to by his initials to protecf his privacy.

10
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time did Respondent suggest alternatives such as methadone!® or prescribe naioxone,“ or to refer
the patient to a pain managemént or psychiatric specialist. _

19. Respondent’s d_ocumex_atation fails to include a discussion with Patient A of the risks
associated with taking high quantities of narcotic medicatioq, including dependence, tolerance,
respi'ratory depression, and/or liver damage.

Prescribing Controlled Medications to an .Individual Using Cocaine

20. On or about November 3, 2015, Patient A tested positive for cocaine and high

quantities of opiates,'? hydromorphone,'? oxymorphone, ' and norhydrocodone!® during a drug

. test, but Respondent did not document the test result in his chart notes. In addition, during a

follow-up visit on January.4, 2016, Respondent did not document a discussion of the drug
screening test results with th_e patient. Nonetheless, Respondent continued to prescribe high
quantities of éontrolled me\dic'ations to the patient and did not refer her to a drug addiction
treatment center.

Prescribing Controlled Medications to the Same_ Individﬁal Under Two Different Aliases

21. Respondent repeatedly prescribed controlled medications, including Norco, Xanax

and Percocet, to Patient A under two different aliases. He alternated between Patient A’s maiden

.

19 Methadone is an opioid medication, which is used as a pain reliever and as part of drug
addiction detoxification and maintenance programs. It is a dangerous drug as defined in section
4022 and a Schedule II controlled substance. Methadone reduces withdrawal symptoms in
individuals addicted to heroin or other narcotic drugs without causing the “high” associated with
the drug addiction. ‘

1! Naloxone is a nasal spray, which is used to block or reverse the effects of opioid
medicdtion, including extreme drowsiness, slowed breathing, or loss of consciox.}sness. It may
also be used to treat a narcotic overdose in an emergency situation and to help diagnose whethera| -

‘person has used an overdose of an opioid.

12 Opiates are the natural or synthetic drugs that have a morphine-like pharmacological
action. Medically, opiates are used primarily for relief of pain. Opiates include morphine and
drugs structurally similar to morphine, such as codeine, hydrocodone, hydromorphone, and
oxycodone. -

13 Hydromorphone is an opioid medication, which is used to treat moderate to severe pain.
It is a dangerous drug as defined in section 4022 and a Schedule II controlled substance.

14 Oxymo'rphorie is an opioid pain medication, which is used to treat moderate to severe
pain. It is a dangerous drug as defined in'section 4022 and a Schedule II controlled substance.

15 Norhydrocodone is the major metabolite of the opioid analgesic hydrocodorie. |
11
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name and her married name, “A2,” when \;vriting his prescriptions, and continuéd to do so for
approximately four years. On numerous occas‘ions, Patient A filled prescriptions for high
quantities of narcotics lon or about the same day, but under different names. For example, on
March 9, 2015, the patient filled 90 tablets of Xanax 2 mg under the name “Patient A2.” On the

same date, she filled 120 tablets of Norco 7.5/325 and 90 more tablets of Xanax 0.5 mg under the |.

. hame “Pat1ent A’ Both prescriptions were written by Respondent.

Respondent Has No Sgemal Tralmng in Pain Management

22. During an mterv1ew with Board mvestxgators on November 9, 2017, Respondent
admltted that he has no spec1al training in pain management. Notw1thstand1ng, he repeatedly
prescribed high quantities of benzodiazepines and opioids to Patient A for a span of
approximately four years. _ ' '

STANDARD OF CARE
- 23.  The standard of care provides that a general practitioner without ahy special training
in pain management should not prescribe extremely high quantities of benzodiazepines or
narcotics to a patient. .

24.  The standard of care provides that a physician should not preseribe controlled
medications to a iaatient, who is abusing illicit drugs such as cocdine.

25. The standard of care provides that, when treéting and prescribing to a patient with
chronic pain and anxiety, a physician should discuss'and document with the patient the associated
risks of taking the prescribed con’;rolled medications. It is also the-_standard of care for a general
practitioner to see and examine a patient prior to prescri_bixig any controlled medications.

26. The standard of caré provides that a physicia.n should document a patient’s history of
present illness, review of systems, physical examination, and assessment and plan which would
include a differeﬁtial diégnosis. | ' S

27. The sténdard of care provides that a physician should not prescribe nlledications to the
same individual under two different aligses within.the same time period.

28, Th‘e standard of care provides that, when treating a patient with hypertension, a

physician should order blood work every 3 to 12 months ini order to monitor the'patient’é

12
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repeated negligent acts in his management and treatment of Patient A.

electrolyte levels, lipid levels, etc.
FIRST CAUSE FOR DISCIPLINE
(Gross Negligence)

29. By reason o.f the facts set forth above in paragraphs 12 through 28, Respondent is
subject to disciplinary action uncier Section 2234, subdivision (b) of the Code, in that he.was
grossly negligent in his care and treatment of Patient A, |

'30. The fdll_owing acts and omiséions, considered individually and collectively, constitute
gross negligence in Respondent’s practice as a physician and surgeon:

A.  Prescribing high quantities of controlled substances without any formal training.

B. Failing.to monitor and account for possible side effects and serious interacﬁons when
prescribing high quantities of controlled substances to Patient A. I \

C. Failing to refer Patient A to a pain management specialist foF further evaluation and
treatment. | |

D. Prescribing controlled substances to an individual who is using cocaine,

E. Failingto document Patient A’s history of present illness, past medical history, social .
history, family history, physical examination, and assessmen.t and plan, including a differeptial
diagnosis of the patient’s symptoms. |

F.  Prescribing high quantitiés of controlled substances to the same individual under two
different aliases. |

G. Failing to properly manage a patient for hypertension.

| SECOND CAUSE FOR DISCIPLINE
(Repeated Negligent Acts)
31. By reason of the facts st forth above it paragraphs 12 through 28, Respondent is

subject to disciplinary action under section 2234, subdivision (¢) of the Code in that he committed

’

32. The following acts and omissions, considered individually and collectively, constitute

repeated negligent acts in Respondent’s practice as'a physician and surgeon:

13
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A.  Prescribing high quantities of controlled substances to Patient A with no clear
medical indication, office visit and/or physical examination over a long period of time.

B.  Failing to discuss and document witﬁ Patient A the risks of taking controlled
medications.. |

THIRD CAUSE FOR DISCIPLINE

(Prescribing Without Appropriate Prior Examination and/or Medical Indication)
33. Byreasonof the-facts set forth above in paragraphs 12 through 28, Responczlent_ is
subject to disciplinary action under section 2242 of the Code, in that he prescribed drugs 1;0
Patient A without apprbpriate prior examinations and/or medical indications. -

FOURTH CAUSE FOR DISCIPLINE

(Repeated Acts of Excessive Prescribing)

34. By reason of the facts set forth above in paragraphs 12 through 28, Respbndent is
subject to disciplinary action under section 725 of the Code, in that Respondent cleariy
excessively prescribed narcotic medications to Patient A.

FIFTH CAUSE FOR DISCIPLINE
. (Violation of Drug Statute)

35. By reason of the facts set forth above in paragraphs 12 through 28, Respondent is -
subject to disciplinary éction under section 2238 of the Code and section 11190 of the ‘He.alth and
Safety Code, in that Respondent failed to make a record of his prescriptions to Patient A for
controlled substances.

SIXTH CAUSE FOR DISCIPLINE

(Failure to Maintain Adequate and Accurate Medical Records)
36. By reason of the facts set forth above in paragraphs 12 thfough 28, Respondent is

subject to disciplinary dction under section 2266 of the Code, in that Respondent failed to

maintain adequate and accurate records relating to his provision of medical services to Patient A.

/"
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- SEVENTH .CAUSE FOR DISCIPLINE
(Incompetence) '

37. By reason of the facts set forth above. in paragraphs 12 through 28, Respondent is
subject to disciplinary action under section 2234, subdivision (d) of the Code, in that Respondent
has demonstrated incompetence in his care and treatment of Patient A.

EIGHTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct)

58. -By reason of the facts set forth above in paragraphs 12 through 28, Respondent is -
subject to disciplinary action under slec'tion'2234 of fhe Code, in that Respondent in his provision
of services to Patient A engaged in unprofessional éonduct, grl':)ss negligence, repeated negligent
acts, prescribing without appropriate prior examination and/or medical indication, repeatea acts of
excessive prescribing, viplation of drug statutes, failure to maintain adequate and accurate

medical records, and incompetence.

DISCIPLINARY CONSIDERATIONS

39. To determine the degree of discipline, if any, to be imposed on Respondent-Moise
Tofic Zagha, f\/I.D., Complainant alleges that on April 7, 2016, in a prior disciplinary action:
entitled In the Matter of the Accusation Against Moise Tofic Zagha; M.D. before the Medical
Board of California, Case NumEer 06-2012-228084, Respondent;s'Physician‘s and Surgeoﬁ’s
Certificate was revoked. The revocation was stayed subject to three years’ probation with terms
and conditions for gross negligence, incompetence, excessive treatment or prescribing, violation
of drug statutes, prescribing without appropriate examination, failure to maintain
.adequate/accurate medical records, and unprofessional conduct. That decision is now ﬁﬁal and is
incorporated by reference as if fully set foﬁh herein.

PRAYER '

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Bc.>ard issue a decision: .

1.  Revoking or suspending Physician's and Surgeon's Certificate Numiber A 34602,

issued to Moise Tofic Zagha, M.D.;
15
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1 2. Revoking, suspendmv or denying approval of his authonty to superv1se physician
2 || assistants and advanced practxce nurses;
3 3. I placed on probahon, ordering him to pay the Board the costs of probatlon
4- momtonng, and
5 4.  Taking such other and further action as deemed necessary and proper.
6 ' o dj
7| DATED: _ June 4, 2018 ' i Jx /M {,%/
A - KJMBERLY CHMEYER/
8 Executive D1re tor.
Medical Board of California
9 Department of Consymer Affau's
State of Cahforma
10
. Complamant
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