BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against:

RIM MARCINKUS, M.D. Case No. 09-2013-230441

Physician's and Surgeon's
Certificate No. A66358

Respondent

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on August 18, 2017.

IT IS SO ORDERED: July 20, 2017.

MEDICAL BOARD OF CALIFORNIA

Michelle Anne Bholat, M.D., Chair
. Panel B
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XAVIER BECERRA

Attorney General of California
MATTHEW M. DAVIS
Supervising Deputy Attorney General :
MARTIN W. HAGAN '
Deputy Attorney General
State Bar No. 155553

600 West Broadway, Suite 1800

San Diego, CA 92101

- P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9405
Facsimile: (619) 645-2061

Attorneys for Complainant

- BEFORE THE
MEDICAL BOARD OF CALIFORNIA

1| A66358

DEPARTMENT OF CONSUMER AFFAIRS -
STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 09-2013-230441
RIM MARCINKUS, M.D. - OAH No. 2016110839
72-301 Country Club Drive, #107 : '
Rancho Mirage, CA 92270 . | STIPULATED SETTLEMENT AND

SCIPLINAR ER:
Physician’s and Surgeon’s Certificate No. DISC Y O.RD

~ Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true: '
PARTIES

1.  Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board
of California (Board). She brought this action solely in her official capacity and is represexited in |
this matter by Xav-ier Becerra, Attorney General of the State of California, by Martin W. Hagan, -
Deputy Attorney General.

2. Respondent Rim Marcinkus, M.D. (Rcspondént) is representéd in this proceeding by
attorney Albert J. Garéia, Esq., whose address is: 2000 Powell Street, Suite 1290, Emeryville, |
California 94608. | o
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3. | On or about August 21, 1998, the Board issued Physician’s aﬁd Surgeon’s Certificate
No; AG6358 t6 Rcspondent., The Physician’s and Surgeon’s Certificate was in full force and
effect at all times relevant o the charges brought in Accusatibn_No. 09-2013-230441, and will -
cxpire oh November 30, _2017, unleés renewed.

JURISDICTION

4.  Accusation No. 09-2013-23044‘1 was filed before the Board, and is currently pending
against Respondent. The Accusation and all other stat:utorily required documents were properly
served on Respondent on February 23, 2016. Respondent timely filed his Notice of Defénse
conteqtmg the Accusation. A true and correct copy of Accusation No. 09-2013-230441 i is
attached hereto as Exhibit A and moorporated herein by reference. |

ADVISEMENT AND WAIVERS
- 5. Respondent has cérefully read, fully discussed with counsel, and understands the

charges and allegations in Accusation No. 69-2013-230441. Respondent has also carefully read,
fully 'discussed_ with counsel, and fully understands the effects of this Stipulated Settlement and
Disciplinary Order. |

6.  Respondent is fully aware of hls legal rights in this matter, including the right to a

hearing on the charges and allegations in the Accusation; the right to confront and cross-examine

the witnesses against him; the right to present evidence and to testify on his own behalf; the right

- to the issuance of subpoenas to compel the attendance of witnesses and the production of

documents; the right to reconsideration and court review of an adverse decision; and all other

rights accorded by the Califom‘ia Administrafive Procedure Act and other applicable laws.
7.  Having the benefit of counsel, Respondent voluntarlly, knowingly, and mtelhgently
waives and gives up each and every right set forth above
CULPABILITY
8. | Respondent agrees that, at an adminiStratiye heariné, complainant could establish a
prima facie case With respect td the charges and allegations contained in‘fhe First cause of

discipline (with the exception of paragraph 17) and the charges and allegations contained in the

- Second, Third, Fourth, Fifth, and Seventh causes of discipline in Accusation No. (09-2013-

2
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230441, and that he has thereby subjected his'Physician’s.a‘nd Surgeon’s Certificate No. A66358
to dlsc1plmary action. Respondent further agrees to be bound by the Board’s imposition of
dlscxphne as set forth in the Dlsc1p11nary Otrder below.

9.  Respondent further agrees that if he ever petitions for early termination or
modification of probation, or if an accusation and/or petition for revocation of probatlon is flled
against him before the Medical Board of California, all of the charges and allegations contamed
in the First cause of discipline (with the exception of paragraph 17) and all the charges and
allegations contained in the Second, Third Fourth, Fifth, and Seventh. causes of .discipline- in
Accusation No. 09-2013 230441 shall be decmed true, correct and fully admitted by Respondent
for purposes of that proceeding or any other licensing proceeding 1nvolv1ng reqpondont in the
State of California or elsewhere.

10. Respondent agrees that his Physician’s and Surgeon’s Certificate No. A66358 is

- subject to discipline and he agrees to be bound by the Board's imposition of discipline as set forth

in the Disciplinary Order below. »
- CONTINGENCY
11. This stipulation shall be aubject' to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Co_mplainaht and the staff of the Medical

Board of California may communicate directly with the Board regarding this stipulation and

 settlement, without notice to or participation by Respondent or her counsel. By signing the

stipulation, Respondcnt understands and agrees that he may not withdraw her agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board faiis
to-adopt this stii)ulation as its Decision and Order, the Stipulated Settlement and Disciplinary
Order shall be of no force or effect, exocpt for this paragraph, it shall be inadmissible in any legal

action between the parties, and the Board shall not be disqualified from further action by having

: consndered this matter.

12. The parties agree that this Stipulated Settlement and Dlsc1plmary Order shall be

null and void and not binding upon the parties unless approved and adopted by the Board exoept

for this paragraph whlch shall remain in full force and effcct Respondent fully understands and

3
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agrees that in deciding whether or not to approve and adopt this Stipulated Settlement and
Disciplinary Order, the Board may receive oral and written communications from its staff and/or

the Attorney General’s Office. Communications pursuant to this paragraph shall not di_squalify

the Board, any member thereof, and/or any other person from future participation in this or any

other matter affecting or involving respondent. In the event that the Board does not, in its

discretion, approve and adopt this Stipulated Settlement and Disciplinary Order, with the -

-exception of this paragraph, it shall not become effective, shall be of no evidentiary value

whatsoever, and shall not be relied upon or intro‘duc‘cd in-any disciplinary action by either party
hereto. Respondent further agrees that should this Stipulated Settlement and Disciplinary Order |
be rejected for any reason by the Board, respondent will assert no claim that the Board, or any
member thereof, was prejudiced by its/his/her review, discussion‘and/or consideration of this
Stipulated Settlement and Disciplinary Order or of any matter or matters related hereto.
ADDITIONAL PROVISIONS A

13.  This Stipul'ated'Set'tlement and Disciplinary Order is intended by the .parties herein to
be an integrated writing representing fhe complete, final and exclusive embodiment of the
agreements of the parties in the above-entitled matter.

14. The parties agree that copies of this Stipulated Settlement and Disciplinary Order,

including copies of the ‘sighaturcs' of the parties, may be used in lieu of original documents and

'signatures and, further, that such copies shall have the same force and effect as originals.

15. In consideration of the foregoing admissions and stipulations, the parties agree that

 the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:
- DISCIPLINARY ORDER
~ IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. A66358
iésued to Respondent Rim Marcinkus, M.D. ié revoked. However, the revocation is stayed and
Respondent is plaéed on probation for three (3) years on the following terms and condiﬁons. _
1. EDUCATION COURSE. Within 60 calendar d:iys of the effective date of this

Decision, and on an annual basis thereafter, Respondent shall submit to the Board or its designee

4
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for its prior approval educational program(s) or course(s) whic_h shall not be lese than 40 hours
per year, for each year of probation. The. educational program(s) or.course(s) shall be aimed at
correcting any areas of deficient practice or knowledge and shall be Category I certified. The
educational program(s) or course(s) shall be at Respondent’s expense and shall be in addition to
the Continuing Medical Education (CME) requitentents for renewal of licensure. Following the
completion of cach course, the Board or its designee may adminiqter an examination to test
Respondent’s knowledge of the course. Respondent shall provide proof of attendance for 65-
hours of CME of Wthh 40 hours were in satisfaction of this condition.

2. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the
effective date of this Decision, Respondent shall enroll in a course in medical record keeping
approved in advance by the Board or its designee. Respondent shall pro’vtde the approved course
provider with-any information and documents that the approved conrse‘provider nlay deem
pertment Respondent shall participate in and successfully complete the classroom component of
the course not later than six (6) months after Respondent’s initial cnrollment Respondent shall
successfully complete any other component of the course within one (1) year of enrollment. The
medical record keeping course shall be at Respondent’s expense and shall be in-addition to the
Continuing Medical Education (CME) requirements for renewal of ticenSure._ . |

A medical record keepiné course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board orvits designee had the course been taken after the effective date of
this Decision. Respondent shall submit a certification of successful completton to the Board or 1ts
designee not later than 15 calcndar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Decision, whichever is later

3. ROFESSIONALISM PROGRAM (ETHICS COURSE). Within 60 calendar
days of the effective date of this Dec1snon, Respondent shall enroll in a professionalism program,
that meets the requirements of Title 16, California Code of Regu’laﬁons (CCR) section 1358.1.
Respondent shall participate in and successfully complete that program. Respondent shall -

5
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provide any information and documents that the program may deem pertinent. Respondent shall
successfully éomplete the classroom component of the program not later than six (6) months after

Respondent’s initial enrollment, and the longitudinal component of the program not later than the

time spéciﬁ;d by the program, but no later than one (1) year after attending the classroom

compbnent; The professionalism program shall be at R_eépondent’s expense.and shall be in
addition to the Continuing Medical Edu»catio’n (CME) rcqﬁi_rements for renewal of licensure.

A professionalism program taken after thevacts that gave rise tb the charges in the |
chusation, but prior to the effective date of the Decision may, in the éole discretion of the_ Board |
or its designee, be accepted towards the fulfillment of this condition if the program would have
been approved by the Board or its designee had the program been taken after the effective date of
this Decision. Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later
t_han 15 calendar days after the effecfivé date of the Decision, whichever is later.

4. CLINICAL COMPETENCE ASSESSMENT PROGRAM. Within 60 calendar

days of the effective date of this Decision, Respondent shall enroll in a clinical competence
assessment program approved in advance by the Board or its designee. Respondent shall
successfully complete the program not later' than six (6) months after Respondcnt’svinitial
enrollment unless the Board or its designée agrees in i&riting to an extension Qf that time.

The program shall consist of a comprehensive assessment of Respondent’s phyéical and
mental health and the six general domains of clinical coin‘pdence as defined by the Accreditation
Council on Graduatec Medical Education and American Board of Medical Specialties pertaining to

Respondent’s current or intended area of practice. The program shall take into account data

~obtained from the pre-assessment, self-report forms and interview, and the Decision(s),

Accusation(s), and any other information that the Board or its designee deems relevant. The

program shall require Respondent’s on-site participation.for a minimum of three (3) and no more
than five (5) days as determined by the program for the assessment and clinical education
evaluation. Respondent shall pay all expenses associated with the clinical competence

assessment program..

6
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At the end of the evaluation, the program will submit a report to the 'Board or its designee
which unequlvocally states whether the Respondent has demonstrated the abnllty to practice
safely and independently. Based on Respondent’s performance on the clinical competence
assessment, the program will advise the Board or its designee of its recommendation(s) for the
scope and length of any additional educational or clinical training, evaluation or treatment for any
medical condition or vpsychologicel condition, or anylhing clse affecting Respondent’s practice of
medicine. Respondent shall comply with the program’s recommendations. Determination as to
whether Respondent successfully completed the clinical competence asscssment program is N
solely within the ‘program"s jurisdiction.

If Respondent fails to enroll, participate in, or successfully complete the clinical
competence assessment pfogram within the designated time period, Respondent shall receive a
notification from thc Board or its designee to cease the practice of medicine within three (3)
calendar days after being so notified. The Respondent ehall not fesu'me the practice of medicine

until enrollment or participation in the outStanding portions of the clinical competence assessment

‘program have been completed. If the Respondent did not successfully complete the clinical

competence assessment program, the Respondent shall not resume the practice of medicine until a
final decision has been rendered on the accusation and/or a petition to revoke probation. The
cessation of practice shall not apply to the reduction of the probationary time period.

5. MONITORING - PRACTICE. Within 30 calendar days of the effective date of this

' Decision, Respondent shall submit to the Board or its designee for prior approval as a practice

monitor(s), the name and qualifications of one or more licensed physicians and sufgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or peréonal '
relationship with Respondent, or other relationship that could feasonably be expected to
compromise the ability of the monitor to render fair and unbiased repods to the Board, including
but not limited to any form of bartering, shall be in Respondent’s ficld of practice, and must agree
to eeﬁe as R’espondent’s monitor. Respondent shall pay all monitoring costs.
1 |

7
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The Board or its designee shall providé the approved monitor with copies of the Decision(s)
and Accusation(s), and a proposed monitoring plan. Within 15 calendar days of receipt of the
Decision(s), Accusation(s), and proposed monitoring plan, the monitor shall submit é‘sig’ned
statement that the monitor has read the Decision(s) and Accusation(s), fully understand.s the role
of a monitor, and agrees or disagrees With the proposed monitoring plan, If the monitor disagrees
with the proposed mo.nitoring plan, the monitor shall submit a revised monitoring plan with the
signed statement for approval by the Board or its designee. B

Within 60 calendar days of the effective date of this Decision, and continuing throughout 4

probation, Respondent’s practice shall be monitored by the approved monitor. Respondent shall

“make all records available for immediate inspection and copying on the premises by the monitor

at all times during business hours and shall retain the records for the entire term of probation.

- If Respondent fails.to obtaih approval of a monitor within 60 calendar days of the effective

date of this Decision, Respondent shall receive a notification from the Board or its designee to

cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall cease the practice of medicine until a monitor is approved to provide monitoriﬁg.
responsibility.

The rhonitor(s) shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance; indicating whéther Respondent’s practices
are within the standards of practice of medicine and whether Respondent is practicing medicine
safely, billing appropriately or‘both. It shall be the sole responsibility of Réspondent to ensure
that the monitor submits the quarterly written reports to the Boafd or its desijgnee within 10
calendar days after the end of the pfcceding quarter. |

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of

such resignation or unavailability, submit to the Board or its designee, for prior approval, the

name and qualifications of a replacement monitor who will be assuming that responsibility within

15 caléndar days. If Respondent fails to obtain approval of a replacement monitor within 60

calendar days of the resignation or unavailability of the monitor, Respondent shall receive a

notification from the Board or its designee to cease the practice of medicine within three (3)

8
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calendar days after being so notified. Respondent shall cease the practice of medicinc until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, Respondent may participate in a professional enhancement program

, approvéd in advance by the Board or its designee that includes, at rninimum quarterly chart

review, seml-annual practice assessment and semi-annual review of professwnal growth and
education. Respondent shall partnc:pate in the professional enhancement program at Respondent’s
expense during the term of probation.

6. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the
Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hOsnital where privileges or mcmbchhip nre extended to
Respondent, at any other facility where Respoyndent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief . -
Executive Officer at every insurance carrier which extends malpractice insurance coverdge to
Respondent Respondent shall submit proof of compliance to the Board or its designee within 15

calendar days. This condition shall apply to any change(s) in hospltals other facilities or

insurance carrier.

7. - SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED

PRACTICE NURSES. During probation, Respondent is pl'Ohlblted from superwsmg physician

assistants and advanced practice nurses. »

8. OBEYALL LAWS. Respondent shall obey all federal, staté and local laws, all rules
governing the practice of medicine in California and remain in full compliance with any court
ordered criminal 4probation', payments, and other orders. | _

9. QUARTERLY i)ECLARATION S. Respondent shall submit quarterly.declarations
under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probatidn. Respondent shall submit quarterly declarations

not later than 10 calendar days after the end of the preceding quarter.

11
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10. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit: Respondent shall comply with the Board’s probation
unit.and all terms and conditions of this Decision.

Address Changes: Respondeht shall, at all times, keep the Board informed of
Respondent’s business and residence addresses, email address (if available), and telephone
number. Changes of such addresses shall be immediately communicated in writing to the Board
or its designee. Under no circumstances shall a post office box serve as an address of record,
except as allowed by Business and Professions Code section 2021(b).

Place of Practice: Respondent shall not engage in the practice of medicinc in Respondent’s
or patient’s place of résidcnoc, unless the patient resides in a skilled nursing facility or other
similar licensed facility.

License Renewal: Respondent shall maintain a current and renewed California physician’s
and surgeon’s license. |

Travel or Residence Outside California: Respondent shall immediately inform the Board

or its designee, in writing, of travel to any areas outside the jurisdiction of California which lasts,

-or is contemplated to last, more than thirty (30) calendar days. In the event Respondent should

leave the State of California to reside or to practice ,Respondent shall notify the Board or its
designee in writing 30 calendar days prior to the dates of departure and return.

11. INTERVIEW WITH THE BOARD ORITS bESlGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the-
probation unit office, with or without prior notice throughout the term of probation.

12. NON-PRACTICE WHILE ON PROBATION. Respondcnt shall notify the Board
or its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar déys of Respondent’s return to bractice. Non-practice is
defined as any period 6f time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as approved by the Board. If

Respondent resides in California and is considered to be in non-practice, Respondent shall

10
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comply with all terms and conditions of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be consxdered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
probation. Practicing medmme in another state of the United States or Federal jurisdiction while |
on probauon with the medlcal hccnsmg authority of that state or Jurxsdlctlon shall'not be |

considered non-practice. A Board-ordered suspension of practice shall not be considered as a

period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
rﬁonths, Respondcnt shall successfully complete the Federation of State Medical Boards’s Specialb »
Purpbsé Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prilor to resuming the practice of medicine.
Respondent’s period of non-practice while on probaﬁon shall not exceed two (2) years. Periods
of non-practice will not apply to the reduction of thi; probationary term. Periods of non-practice
for a Respondent residing outside of California will relieve Respondent of the respohsibilify to
comply with the probationary terms and conditions with the exception of this condition and the
following terms and conditions of probation: Obey All Laws; General Probation Requirements;
Quarterly Declarations; Abstaiﬁ from the Use of Alcohol and/of Controlled Substances; and

Biological Fluid Testing.

13. COMPLETION OF PROBATION. Respondeni shall comply with all financial
obligations (é.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall
be fully restored. | |

14. VIOLATION OF PROBATI-ON . Failure to fully complyHWith any term or

condition of probation is a violation of probation. If Respondent violates probation in any
respect, the Board, after giving Respondent notice and the opportunity to be heard, may revoke

probation and carry out the disciplinary order that was stayed. If an Accusation, or Petition to

Revoke Probation, or an Interim Suspension Order is filed against Rcspdndent-durin_g probation,

11
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the Board shall have continuing jurisdiction until the matter is final, anid the period of probation
shall be extended until the matter is final.

15. LICENSE SURRENDER. Following the effective datc of this Decision, if

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy

the terms and conditions of probation, Respondent may request to surrender his or her license.
The Board reserves the right to evaluate Respondent’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Rcspdndent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall nd longer practice medicine. Respondent will no longer be subjec_t
to the terms and conditions of probation. If Respondent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

16. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every ycar of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of
California and delivered to the Boafd or its designee no later than January 31‘ of each calendar
year.
ACCEPTANCE

I have carefully read the above Stipulated Setticment and Disciplinary Order and have fully
discussed it with my attorney, Albert J. Garcia, Esq. I understand the stipulation and the effect it
will have on my Physician’s and Surgeon’s Certificate. I enter into this Stipulated Settlement and
Disciplinary Order voluntarily, knowingly, and intelligently, and agrce to be bound by the

Decision and Order of the Medical Board of California.

oatens /1 [ - ©—
RIM MARCINKUS, M.D.
Respondent

12
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I have read and fully discussed with Respondent Rim Marcinkus, .M.D., the terms and
conditions and other matters contained in the above Stipulated Settlement and Disciplinary Order.

I approve its form and content.

DATED: __ &/~ /Y. |7

ALBERT]J. GARC’W ESQ
Attorney for Resporﬁ(ent

ENDORSEMENT
The foregomg Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Mcdical Board of California.

Dated: 4 / (Y4 / ZW%]  Respectfully submitted,

XAVIER BECERRA

Attorney General of California
MATTHEW M. DAvVIS .
Superv’smg Deputy Attorney General

Deputy Att;)mey General
Attorneys for Complainant

SD2015803220
81654250.doc
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KAMALA D, HARRIS |
Attorney General of California

éLEXANDRA M. ALVAREZ | ' : FILED

upervising Deputy Attorney General : STATE OF CALlFmeA
'MARTIN W. HAGAN ' MEDICAL BOARD OF CALIFORNIA
Deputy Attorney General

State Bar No. 155553 '
600 West Broadway, Suite 1800
~ San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2094
Facsimile: (619) 645-2061

.Attomeys for Complainant

BEFORE THE -
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
|| In the Matter of the Accusation Against: Case No. 09-2013-230441
Rim Marcinkus, M.D. ‘ - |ACCUSATION

72-301 Country Club Drive, #107
Rancho Mirage, CA 92270

Physicians’s and Surgeon s Certlficate
No. A66358,

Respondent.

Complainant alleges: |
| PARTIES |
‘1. Kimberly Kirchmeyer (Complamant) brings this Accusation solely in hcr official
capacity as thc Executive Dnre,ctor of the Medical Board of California.
2. Onor about August 21, 1998, the Medical Board of California issucd Physician’s and
Surgeon ] Cemficate No. A66358 to Rimi Marcinkus, M.D. (respondent) ‘The Phys1c1an s and
Surgeon’s Cemﬁcate was in full force and effect at all times relevant to the charges brought

herein 'and will expire on November 30, 2017, unless renewed.
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JURISDICTION

3.  This Accusation is broughthefqre the Board, under the authorit.y of the following
laws. All section references are to the Business and Professions Code (Code) unless otherwise
indicated. |

4. Section 2227 of the Code states:

“(a) A licensee whose matter has-been heard by an administrati\'le law judge of the Medical

| Quality Hearing Panel as designated in Section 11371 of the Government Code; or whose default

has beeq entered, énd who is found guilty, or whb has entered into a stipulation for disc’iplihiary
aétion with the .board, may, in accbrdance with the provisions of this chapter: .

“(1) Have his or her license revoked upon order of the boérd..

“(2) Have his ot her right to practice suspended for a period not 10 exceed one year upon
order of the board. '

“(3) Be placed on probation and be required to pay thé costs of probation monitoring upon

‘order of the board.

-*(4) Be publicly reprimanded bj the board. The public reprimand may include a
réquifement that the licensee éomplete relevant educational courses approved by the board.
“45) Have any other action taken in relation to discipline as part of an order of probation, as :
the board or an administrative law judge may deem propcf. |
“(b) Any matter heard pursuant to subdivision (a), except for warning letters, medical

review or advisory conferences, professional competency examinations, continuing education

.activities, and cost reimbursement associated therewith that are agreed to with the board and

successfully. completed by the licensee, or other matters made confidential or privileged by

existing law, is decmed public, and shall be made available to the public by the board pursuant to |

Section 803.1.”
A1
N
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5. Section 2234 of the Code, states:

“The board shall take action against any licensee who is charged with unpr’ofessiona[

conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the following:

“(b) Gross negligence.

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
omissions. An initial negligent act or omission-followed by a separate and dnstmct departure from
the applicable standard of care shall constitute repeated negligent acts.

- “(1) An initial negligent diagnosis followed by an.act or omission med:cally appropriate
for that negligent diagnosis of the patlent shall constitute a smgle negligent act.
“(2) When the standard of care requires a change in the dlagnosw, act, or omission that
constitutes the negligent act described in paragraph (1), mcludmg, but not limited to, a -
recvaluation' of the diagnosis or a change in treatnient, and the licensee's conduct departs from the

applicable standard of care, cach departure constitutes a separate and distinct brcach of the

- standard of care.

“(d) Incompetence.

:“(e) The commission of any act involving dishonesty or corruplion which is substantially
related to the qualifications, functions, or duties of a physician and surgeon.

6. Unprofession_al conduct under Code section 2234 is. coh‘duct-which breaches the rules |-
or ethical codc of the medical profession, or conduct which is unbccoming to a member in good
standing of the medical profession;.and which demonstrates an unfitness to practice mediciné.
(Shea v. Board of Medical Examiners (1978) 81 Cal.App.3d 564, 57.5')

7. Section 2266 of the Code states: “The failure of a physician and surgeon to maintain
adequate and‘ accurate records relating to the provision of services to their patients constitutes

unprofessional conduct.™
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8. Scction 2216 of the Code states, in pertinent part: “On or after July 1, 1996, no
physician and surgeon shall perform procedures in an outpatient setting using anesthesia, except -
local anesthesia or peripheral nerve blocks, or both . . . unless the setting is specificdin H & S C

§1248.1.. 7
FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)

9.  Respondent has subjected his Physician’é and Surgeon’s Certificate No. A66358 to
disciplinary action under sections 2227 and 2234, as defincd by section 2234, subdivision (b), of
the Code, in that he committed gross negligence in his care and treatment of patients T.U. and
J.M., as more particularly alleged herein:

Patient T.U.

10.  On or about June 22, 2011, patient T.U. was- initially scen by respondent for a
consultation regarding breast augmentation Surgcry. Patient T.U. complained of loss of volume,
atrophy, and droopy breasts. Respondent’s impressions were, “Bilatcral breast atrophy with
ptosis gfade 2-3, asymmetry of breasts and nipple areolar complexes. Very thin skin envelope
present.” There is no consultation note indicating that options for treatment were discussed, such
as mastopexy (surgical procedure for sagging or droopy breasts). |

11.. On or about August 24, 2011, patient T.U. underwent breast implant replacement in
respondent’s clinic under general anesthesia provided by Dr. E.S. High piofilc Natrelle—brzind
350 cc saline implants were placed.

12.  On or about December 5, 2011, patient T.U. returned to respondent for a follow-up
visit. Respondent’s notes are mostly illegible and state “pt. wants to go bigger.” There is no
documentation indicating possibility of mastopexy or acknowledgment of patient T.U.’s
asymmetry.

| 13.  On or about January 23, 2012, respondent prescribed to patient T.U. 500 mg of
Keflex, four times daily, and provided an eleven day supply. The office note on this day docs not
mention the antibiotics and no reason is given for antibiotics. There is no documentation that

patient T.U. was suffering from an infection on January 23, 2012.

4
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14.  On or about February 6, 2012, patient T.U. returned to respondent’s office for a
secopd surgery. After waiting several hours for an anesthesiologist, patient T.U.’s surgery was
canceled. There is no documentation of patient T.U.’s visit for this day'.

15, On or about February 7, 2012, patient T.U. returned to respondent’:s office.
Respondent’s pre-operative note states patient T.U.’s implants arc “deflated and leaking.”
According to the operative notes, respondent “replaced bilaterally deflated implants with Natrelle
550 saline” and surgery was performed under general anesthesia provided by Dr. E.S. There is no
documentation of any alternative treatment suggestions, such as mastopexy.

16. Following her second surgery on or about February 7, 2012, with respondent, patient
T.U. consulted another plastic.surgg:on, Dr. M.S., who recommended further surgery with implant
revision and mastopexy, at a cost of approximately $17,000, in order to correct her deformity
caused by respondent.

17. On or about February 12, 2012, respondent and/or a member of his staff, submitted a
warranty claimto Aliergan USA, Inc., alleging that the breast implants respondent used on patient
T.U. during her first breast implant augmentation surgery on or about August 24, 2011, were
defective (“deflated.”) In truth and fact, the breast imﬁlants were not defective, but instead were
replaced because respondent elected to perform a second breast augmentation surgery on patient
T.U. at her request on or about Febmary 7,2012. On or about May 17, 2012, as a result of
respondent and/or his staff’s submission of a warranty claim, he received from Allergan USA,

Inc., a check in.the amount of $1,200.00, covering operating expenses.

Patient J.M.
18.  On or about July 14, 2012, patient J.M. consulted with respondent regarding facial |

cosmetic surgery.

19.  On or about August 8, 2012, patient J.M. saw respondent for a pre-operative visit.
There is no pre-operative note by respondent. Respondent prescribed to patient J.M., Keflex 500
mg, three times daily, #30, to begin on August 13, 2012. There is nd documentation discussing
the reason(s) for the 10-day course of Keflex for patient J.M. Respondent also prescribcd Ativan

2 mg #2 to patient J.M., to bring to the surgery center and to take orally before the procedure.

5
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20. On or about August 14, 2012, patient J.M. returned to respondent’s office for surgery.
Patient J.M.’s original consent form was for “Eurolift” (face and neck lift), but the consent fbrm
was changed, on the day of surgery, with respondent’s note which stated, “Pt wants to add
Restylane, Temporal, chin liposuction,” and the initials of patient .M. At approximately 4:30
p.m., surgery proceeded and according to the opcrative note, submental liposuction removcd 30
ml of fat from beneath the chin, and 2 ml of Restylane was injected into the nasolabial fblds. The
lab work in paticnt J.M.’s chart, dated May 2, 2012, demonstrated a urinary tract infection (UTI).
There is no documentation as to whether respondent acknowledged, treated, and/ or re-checked
this UTI before beginning surgery. The Operating Room nursing notes for paticnt J.M.’s surgery
state that the procedure was performed under “local with sedation,” but there is no documentation
of the method of sedation that was used. The nurse does not document the Ativan 4 mg oral
sedative respondent prescribed prc.-opcratively. Moreover, in the nursing notes, thcfc is no
documentation of the standard “time out” prior to initiation of surgery; drains; locations of the
clecfrosur’gical grounding; pre-and post-surgical count of blades, need'l‘es, laparotomy sponges;
and any wound dressing. |

21. Patient J.M. returned to respondent for follow-up visits on August 15, 19, 23, :;md 28,
2012, and was presented with a bill of $1,550.00 for the additional procedures provided.

22.  On or about August 30, 2012, there was no documentation of any office visit, but
there is a note stating that “Called RX to Costco for Cipro 500 mg #20.” There is no
documentation regarding the reason for this prescription. Patient J.JM.’s “Health Questionnaire”
dated Augu;t 8, 2012, states that she is allergic to Cipro and respondent’s documentation entitied,
“Initial Evaluation” of patient J.M., dated July 14, 2012, notes, “Ciprd” under the seciion -
“Allergies.”

/11
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23.  Respondent committed gross ncgligence in the care and treatment of patients T.U,

and J.M., which‘ih_cluded, but was not limited to, the following;

/11
/11
/11
/11

| (@) Respondent failed to consider and/or suggest mastopexy when patient T.U.
initially presented with breast ptosis in or about June 2011;

(b) Respondent failed to consider and/or suggest mastopexy during patient T.U.’s
first breast augmentation surgery on or about August 24, 2011;

| (© Rcspondenf failed to consider and/or suggest mastopexy during patient T.U.’s

follow-up visit on or about December 5, 2011;

(d) Respondent failed to consider and/or suggest mastopexy during patient T.U.’s
second breast augmentation surgery on or about Febrﬁary 7,2012;

(¢) Respondent prescribed an 11-day course of Keflex (antibiotics) to patient T.U.

“on or about January 23, 2012, two weeks before the second surgery on or about February 7,

2012, without any documentation showing patient T.U. was suffering from an infection on
or about January 23, 2012; '

(f)  Respondent prescribed a 10-day course of Keflex (antibiotics) to patient J.M.
on or about August 8, 2012, without any documentation discussing the reason(s) for such
prescription; |

(8) Respondent failed to ensure completeness of nursing notes and this resulted in
no documentation of the standard “time out” prior to initiation of surgery; drains; locations
of the electrosurgical grounding; pre-and post-surgical count of blades, needles, laparotomy
sponges; and any wound dressing for patient J.M.; and

(h)  Respondent prescribed Cipro to patient J.M. on or about August 30,2012, even

| though patient J.M. informed respondent on or about July 14, 2012, and again on or about

August 8, 2012, that she was allergic to Cipro.
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SECOND CAUSE FOR DISCIPLINE

(Repeated Negligent Acts)
' 24.  Respondent has further subjccted his Physician’s and Surgeon’s Certificate No.
A66358 to disciplinary action under sections 2227 and 2234, as defined by section 2234,
subdivision (c), of the Code, in that he committed repeated negligent acts in the care and
treatment of patients T.U. and J.M., as more particularly alleged herein:
(a) Paragraphs 9 through 23, above, are hereby incorpo;alcd by reference and re-
alleged as if fully set forth herein; |
25. Respondent committed repeated negligent acts in the care and treatment of patients
T.U. and J.M., which included, but was not limited to, the following:
(d) Respondent failed to consider and/or suggest mastopexy when patient T.U.
initially presented with breast ptosis in or about June 2011;
(¢) Respondent failed to consider and/or suggest mastopexy during patient T.U.’s
- first breast augmentation surgery on or about August 24, 2011;
(d) Respondent failed to consider and suggest mastopexy during patient T.U.’s
follow-up visit on or about December 5, 2011;
(¢) Respondent failed to considef and/or suggest mastopexy during patient T.U.’s
second breast augmentation surgery on or about February 7, 2012;
.(® Respondent prescribed an 11-day course of Keflex (antibiotics) to patient T.U.
on or about January 23, 2012, two weeks before the second surgery on or about February 7,.
2012, without any documentation showing patient T.U. was suffering from an infection on
or about January 23, 2012; .
(8) Respondent prescribed a 10-day course of Keflex (antibiotics) to patient J.M.
on or about August 8, 2012, without any documentation discussing the reason(s);
(h) Respondent failed to ensure completeness of nursing notes and this resulted in
no documentation of the standard “time out” prior to initiation of sufgcry; drains; locations
- of the electrosurgical grounding; pre-and post-surgical count of blades, needles, laparotomy

sponges; and any wound dressing for patient J.M.; and
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@) Respbndent préscribcd Cipro to patient J.M. on or about August 30, 2012, even
~ though patient J.M. informed respondent on or about July 14, 2012, and again on or about
August 8, 2012, that she was allcrgic to Cipro.
THIRD CAUSE FOR DISCIPLINE

(Failure to Maintain Adequate and Accurate Records)

26. Respondent has further subjected his Physician’s and Surgeon’s Certificate No.
A66358 to disciplinary action under sections 2227 and 2234, as defined by section 2266, of the
Code, in that he failed to maintain adequate and/or accurate medical records for patients T.U. and
J.M., as more particularly alleged in paragraphs 9 through 25, above, which are hereby
incorporated by reference and realleged as if fully set forth herein. :

FOURTH CAUSE FOR DISCIPLINE

" (Lack of Qutpatient Setting Accreditation)

27. Respondent has further subjected his Physician’s and Surgeon’s Certificate No.
A663358 to disciplinary action under sections 2227 and 2234, as defined by section 2216 of the
Code, in that in an unaccredited, outpatient setting, he performed procedures using general
anesthesia, as more particularly alleged herein:

28. Paragraphs 9 through 25, above, are hereby incorporated by reference and realleged-
as if fully sct forth herein.

29. On or about August 24, 2011, during treatment of patncnt T.U., respondent performed
breas't' augmentation surgery using general anesthesia provided by Dr. E.S. at respondent’s office,
D.P. Surgery Center, a facility that was not accredited by The Institute for Medical Quality (IMQ)
from 2009 until 2013. -

30. On or about February 7, 2012, during treatment of patient T.U., respondent performed
a second breast augmentation surgery using general anesthesia provnded by Dr. E.S. at

respondent’s office, D.P. Surgery Center, a facnhty that was not accredlted by IMQ from 2009
until 2013,

/1]
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FIFTH CAUSE FOR DISCIPLINE
(Incompetence) | |
31.- Respondent has further subjected his Physician’s and Surgeon’s Certificate No.
A66358 to disc_:iplinary action disciplinary' action under sections 2227 and 2234, as defined by

section 2234, subdivision (d), of the Code, in that he has demonstrated incompetence in the care

and treatment of patient T.U. The circumstances are as follows:
| (a) Paragraphs 9 through 25, above, are hereby incbrpor‘atéd by reference and re-
alleged as if fully set forth heréih;

- (b) Respondent exhibited a lack of knowledge when he failed to consider and
suggest mastopexy as ah alternative to; or in conjunction with, breast augmentation surgery,
when patient T.U. presented with breast ptosis in or about June 2011.

(¢©) Respondent exhibited a lack of knowledge when he failed to conside; and
suggest mastopexy as an alternative t0, Or in conj‘unction with, breast augmentaﬁon surgery,
when patient T.U. returncd for a follow-up visit in or about December 2011. v

(© Rcspondentvexhibilcd a lack of knowledge when he stated during his November
13, 2614, interview with DOI Investigator that blowing up breast implants results in lifting
of the breasts. _ |

(d) Respondenf exhibited a lack of knowledge when he prescribed a 10-day course
of Keflex to patient J.M. on or about August 8, 2012.

 SIXTH CAUSE FOR DISCIPLINE

(Dishonesty or Corruption)

32. ARespondent has further subjected his Physician’s and Surgeon’s Certiﬁéate No.
A66358 to disciplinary action disciplinary action under sections 2227 and 2234, as defined by
section 2234, subdivision (e), of the Code, in that he has engaged in an act or acts of dishonesty
6r corruption substantially related to the qualificatidns, functions, or duties of a physician, in his
care or treatment of patient T.U., as more particularly alleged in paragraphs 9 through 17, above,
which are hereby incorporated by reference and realleged as if fully set forth herein.

/1 | |
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|| DATED: _February 23, 2016

SEVENTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct)
33.  Respondent has further subjected his Physician’s and Surgeon’s Certificate No.

A66358 to disciplinary action under sections 2227 and 2234, as defined by section 2234, of the

'Code, in that he has engaged in conduct which breaches the rules or ethical code of the medical

profession, or conduct which is unbecoming to a member in good standing of the medical

p'rofession and which demonstrates an unfitness to practicc medicine, as more particularly

' allegcd in paragraphs 9 through 32, above, which are hereby 1ncorpordted by reference and

realleged as if fully sct forth herein.
PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the héaring, the Medical Board of California issue a decieion'

1L Revokmg or suspendmg Physician’s and Surgeon s Certlﬁcate No. A66358, issued to
respondent Rim Marcinkus, M D | “

2. Revoking, suspending or denying approval of respondent Rim Marcinkt'ls,_M.D.'s
authorlty to supervxse physician assistants, pursuant to section 3527 of the Code;

3, Ordermg respondent Rim Marcinkus, M.D., if placed on prob.mon, to pay the Board

the cbsts of probation monitoring; and

4.  Taking such other and further action as deemed necessary and proper.

Execunve Director
Medical Board of California
‘State of California - :
Complainant
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